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In Name of His Highness Sheikh
Mohammed bin Rashid Al Maktoum, Ruler
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of Dubai

In the session held in Dubai Courts building,
Chief Justice Meeting room, on Monday 22"
March 2021.

Presided by Counselor Justice Abdelkader
Moussa, Chairman of the Judicial Tribunal for
Dubai Courts and Dubai International
Financial Center Courts;

and membered by Counselor/ Zaki Bin Azmi,
Chief Justice of Dubai International Financial
Center Courts;

Counselor/ Khalifa Rashid bin Dimas, The
Secretary-general of the Judicial Council,

Counselor/ Essa Mohammad Sharif, Chief
Justice, of the Appeal Court;
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Counselor/ Omar Juma Al Muhairi, Deputy
Chief Justice of Dubai International Financial
Center Courts;

Counselor/ Mohammad Al-Sobousi, Chief

Justice of the First Instance Courts,

Counselor/ Sir Richard Field, Judge of the First
Instance Court, DIFC - Tribunal Member.

And in the presence of Mr. Abdul Rahim
Mubarak Al Bolooshi, Rapporteur of the JT.
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Cassation No. 8/2020 (JT)

Appellant / Al - Ghaith Holding Co. PJS
Respondents:-

1. Cessna Finance Est. (Cessha
Finance Corporation
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2. Seven Investments Est. (Seven
Ventures LLC)

After reviewing the documents and after
the deliberation.

Whereas, the cassation met its formal
requirements, thus, it is acceptable
formally.

Whereas, the facts, up to the extent

necessary to adjudicate the cassation are
that the appellant, represented by its
attorney, has filed this cassation seeking the
following:

- The decision that the DIFC Courts or
Dubai Courts have no jurisdiction and
to consider Abu Dhabi Courts as the
entity having the original jurisdiction to
hear the instant dispute.

- The decision that Dubai Courts have the
jurisdiction over the instant dispute.

- To oblige the DIFC Courts to stop the
proceeding of this case and to cancel
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:- Recognizing the arbitration order being it
compulsory and obliged the appellant to
pay an amount of (43, 201, 974.10) US
Dollars to the second respondent, in
addition to the interest (i.e. 88,596,077) US
Dollars within 28 days according to the
request (Recognition and Execution
Order).

Secondly: Freezing order issued by the
DIFC Courts:- It is prohibited for the
appellant: (1) - Disposing of any of its
assets from the DIFC Courts reaching the
value up to (88,596,077 — US Dollars) Or
(2) — Disengaging from, dealing with or
reducing the value of any of its assets
whether inside or outside the DIFC Courts,
to the same value. The appellant was also
asked to provide the following
information:-

- Within 72 hours of the date of its
notification, to notify the first
respondent and the Seven Company
about all its worldwide assets which
exceeds (10,000- US Dollars)
“Asset Disclosure”.

- Within 3 working days after
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receiving the order, to divide and
submit to the first respondent and
Seven Company a written affidavit
stating the above information
(“Written Affidavit”).

Before spending any amount of
money on the legal advice, it should
notify the first respondent and the
Seven Company about the source of
these funds. “Freezing Order issued
by the DIFC Courts ”

The first and second respondents
have submitted a request to the
DIFC Courts to issue an execution
letter to the Dubai Courts in order to
execute the Freezing Order of the
DIFC within the country.

The Execution Court of Dubai
Courts has issued a letter directing
the Abu Dhabi Courts to execute the
freezing order issued by the DIFC
against the assets of the appellant. In
addition, Dubai Courts have issued a
letter / order of attachment Abu
Dhabi Commercial Bank and
National Bank of Umm Al Quwain
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regarding the accounts of the
appellant.

e The Appellant filed the case no.
(142 /1 2020 - civil plenary) before
the Dubai Courts against the first
respondent, demanding to determine
and declare that the appellant’s
liability is discharged against the
first respondent, and originally to
rule by annulling the bonds of
security / guarantees subject of the
case and to restore the status to what
it was Dbefore its concluding.
Alternatively; to rule by exiting the
plaintiff from the guarantees subject
of the case and considering it as if it
did not exist. As a fully precaution:
Assigning an expert or an expert
committee whose task is to
determine whether the statute of
limitations period has passed on the
bonds of security / guarantees, by
compelling the respondents to pay
expenses and lawyer’s fees.

Thus, it led to a situation of positive
conflict of jurisdiction between the Dubai
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Courts and the DIFC Courts, because both
cases are united in the parties and are
related to the same dispute, as well as
neither court has given up the scope of its
jurisdiction in the relevant case and the
Dubai Courts have the general jurisdiction
and all the disputes in Dubai must be
referred to Dubai Courts unless there is a
law or jurisdiction given to a court or other
authority. The appellant (i.e. the defendant
in the DIFC case) has assets in Dubai
located outside the DIFC. Regardless of the
fact that the appellant is a company
registered in Abu Dhabi and it does not
have branches outside the Abu Dhabi. The
jurisdiction of the DIFC Courts is
stipulated in Article No. 5 that the Court of
First Instance in the DIFC is competent
exclusively to hear (Judicial Authority Law
in DIFC No. 12 of 2004 and
amendments). There

its
is no reason for

jurisdiction mentioned in Article 5 in the
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instant dispute, Also, the parties of the
dispute are not subject to the DIFC and
there is no geographical relationship of the
DIFC, nor property or assets belonging to
the parties to it and the facts of the dispute
before the DIFC Courts, (request the DIFC
Courts to affirm the arbitration order with
the aim of executing the judgment in Dubai
or Abu Dhabi) similar types of facts has
been considered by the JT previously.

Whereas, the respondents, represented by
their attorney, appeared and presented a
memorandum of reply, seeking at the end
to rule as follows:

- Dismiss the cassation due to absence
of any cases of conflict of
jurisdiction specified exclusively.

- Ruling on the jurisdiction the DIFC

Courts, requesting the recognition
and affirmation of the arbitration
order.

- Ceasing Dubai Courts from hearing
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the case no. (142 / 2020 —Civil
Plenary) due to agreement on the
arbitration about it and as it was
previously decided according to the
arbitration order.

Oblige the Appellant to pay the
expenses and attorney fees.

Based on the following:

There is no unity among the subject
matters and the requests of the two
cases no. (142 / 2020 - Civil
Plenary) before the respected Dubai
Courts and the case filed before the
DIFC Courts. Rather, there is a
difference between the subject and
the requests in both cases.

The respected Dubai Courts and
Abu Dhabi courts don't have the
jurisdiction to decide the subject of
the case no. (142 / 2020 - Civil
Plenary) due to the agreement on
arbitration as well as due to the prior
deciding on the subject according to
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the arbitration order.

The respected Dubai Courts and
Abu Dhabi courts do not have
exclusive jurisdiction to request the
recognition and authentication of the
arbitration order, rather any court,
that is the right of the respondents.

The DIFC Courts have the
jurisdiction to request authentication
and recognition of a foreign

arbitration order.
There is no conflict of jurisdiction
and this Cassation deserves to be

rejected.
There is no fear of issuing the
judgments conflicting or

contradicting.

It is possible that the receiver of an
arbitration order can seek to obtain
recognition and authentication of the
arbitration order in more than one
jurisdiction and there is no conflict
on it.

Any creditor has the right to pursue
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both of the litigants or the Attorney General
of this tribunal might request to resolve that
dispute.

The first condition is fulfilled if the same
dispute has been presented to the two
courts and they issued a statement
indicating that each of them stick to their
jurisdiction of hearing the case, or that both
of them abandon hearing it and it does not
mean that there is a conflict between the
litigants over the jurisdiction of a court
over another to realize a case of conflict
stipulated in the aforementioned decree, as
the meaning is to realize the conflict
between the two courts and not the
litigants.

Whereas, it is proven from the litigants'
submissions that the claim submitted to the
DIFC Courts No. (ARB-017-2020) is the
recognition and implementation of the
foreign arbitration order issued by an
arbitration authority in the New York, and

the claim submitted to Dubai Courts No.
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(2142 | 2020 - is the

annulment of the guarantee bonds /

Civil Plenary)

security, and these claims presented
independently to the two courts were not
similar, and the United Arab Emirates was
a party to the New York Convention for the
recognition of foreign arbitration decisions
and their implementation by Decree No. 43
of 2006, which states to accept the
procedure in any jurisdiction in the country
and the DIFC Courts

jurisdiction.

is one of such

Thus, the recognition order issued by the
DIFC Courts recognizing the foreign
arbitration decision and the freezing order,
does not lead to a conflict of the judicial
jurisdiction between the two courts. Thus,
the cassation appeal become with no basis
of fact and law and must be rejected.
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For these reasons il oligld
The Judicial Tribunal has ruled: o
LS Wigl| Craa
~ To accept the cassation formally and
reject its subject. -legidge Addyg Ml Galal) J5u3 -1

» To oblige the appellant to pay the | 4a,a ol aliey agutly alialt o131 -2

fees and an amount of two thousand
dirhams as the lawyer's fees

» To confiscate the security deposit.
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