WITNESS STATEMENT OF JACQUES JOHN VISSER

[Add formal parts]

JACQUES JOHN VISSER of (address) on (date) states:

Witness particulars and authority

1.

I am the Chief Legal Officer of the Dubai International Financial Centre

Authority (“the Authority”).

[ am authorized to make this Witness Statement in support of the

Application of the Authority in these proceedings.

. The Authority is a DIFC Body within the meaning of Article 5(B)(1)(b) of

Dubai Law 12 of 2004 in respect of The Judicial Authority at Dubai
International Financial Centre (as amended) (“the Judicial Authority

Law”).

Background to the Application

4. On [date], His Excellency the Governor of the Dubai International

5.

Financial Centre (“DIFC”) pursuant to Article (5) bis (3)(b) of Dubai Law 9
of 2004 appointed a Working Group entitled the Wealth Management
Working Group (“the Working Group”) to, amongst other things, consider
the (then) present status of the Wealth Management Industry and to
propose strategies and policies relevant to the Wealth Management
industry going forward for consideration by the DIFC Strategy and Policy

Committee.

Pages * to * of Exhibit JJV1 are a copy of the Terms of Reference.



On 4 December 2016 the Working Group submitted its Report (“the

Report”) to His Excellency the Governor.

Pages * to * of Exbibit JJV1 are a copy of the Report.

Amongst the matters considered by the Working Group was the absence
of precedents from the DIFC Courts as to the application and operation of
the DIFC Trust Law 2007 (as it then was). The Report dealt with those
matters on pages * and * of Exbibit JJV1.

. The Report was considered by the DIFC Higher Board on 20 December

2016 which endorsed the findings and recommendations of the Working
Group and tasked the Authority to implement, where feasible, such

recommendations.

10. Since receipt of the Report, the Authority has proceeded to implement its

11.

12.

recommendations. That implementation includes the reenactment (with
amendments) of the DIFC Trust Law 2007 as the DIFC Trust Law 2018
(“the Trust Law”) and the enactment of the DIFC Foundations Law 2018
(“the Foundations Law”), as well as the proposal to replace the existing
DIFC Single Family Office Regulations with new DIFC Family Office
Regulations (which is currently in progress), as well as implementing
many changes to the DIFC’s administrative arrangements that were

recommended in the Report.

As aresult of the enactment of the Foundations Law, the problems arising
from absence of precedent decisions from the DIFC Courts that were
noted in the Report in the context of the Trust Law, necessarily also apply

in the context of the Foundations Law.

Following receipt of the Report, the Authority has entrusted me with the

task of implementing Recommendations 23 and 24 of the Report.



13. Recommendation 24 of the Report has been addressed by the Court
through the issue of Registrar’s Direction No.3 of 2017.

14.1n considering how Recommendation 23 might be implemented, I have

given consideration to the questions -

a. Whether the release of the Report might itself ameliorate some of
the concerns which led to the making of the Recommendation;

b. Which of the alternative procedures suggested in that
Recommendation would most satisfactorily address those
concerns, to the extent they remained; and

c. Whether in addition to seeking clarification of issues associated
with the Trust Law, the objectives sought by Recommendation 23
would be best advanced by seeking clarification in relation to

corresponding issues arising in relation to the Foundations Law.

15.1 have consulted widely, both formally and informally, in relation to those
matters. As part of the formal consultation process I convened a meeting
of senior legal practitioners in the DIFC to obtain their views as to the
need for further clarification of the law, and the preferable process to be

adopted.

16. Pages * to * of Exbibit JJV1 are a copy of the invitation to that meeting.

17.The meeting held on 13 May 2019 was attended by Grant Folland from
Bryan Cave Leighton Paisner, Alastair Glover from Trowers & Hamlins,
Diana Hamadé from Diana Hamade Attorney at Law, Fadi Hammadeh
Group General Counsel of Al Futtaim, Murray North from Bryan Cave
Leighton Paisner, Tanuja Paramasivam from the Authority, David Russell
from Outer Temple Chambers, Cynthia Trench from Trench & Associates

and myself..



18. At the meeting, it was the unanimous view of the attendees that the issues
listed in paragraph 21 of this Witness Statement required an authoritative

statement of the position by the Court.

19.In considering the alternative procedures in Recommendation 23, the
following considerations have led me to the conclusion that it would be
preferable that the Authority should make this present Application rather
than seek to procure the making of an application for Opinion Advice and

Direction under Article 20(1) of the Trust Law:

a. An application for Opinion Advice and Direction could only be
made by a trustee and only address specific issues which
concerned the trustee in connection with the performance of the
trustee’s duties;

b. To the extent that issues arose under other legislation such as the
Foundations Law it might not be possible to obtain the Opinion;

c. The range of potential problems which arose in connection with
the Trust Law and the Foundations Law could not conveniently be
dealt with in the one application because they were unlikely to
arise in the course of administration of a single trust; and

d. As the purpose of the Recommendations was to obtain an
authoritative statement of the position under those Laws to give
greater confidence to the DIFC community, and its legal profession
in particular, a decision of the Court of Appeal pursuant to Article
5(B)(1)(b) of Dubai Law 12 of 2004 in respect of The Judicial
Authority at Dubai International Financial Centre as amended

would be more effective in that regard.
20. Following reaching that conclusion I advised the Authority accordingly
and the Authority has resolved to make the present application. [Proof?

Resolution of appropriate body?]

Issues proposed for determination



21.The issues which the Authority seeks to have determined by the Court of
Appeal, and the answers which the Authority proposes should be given to
the questions raised in respect of those issues, are as follows:
a. Whether the property referred to in Article 34(1)(d) of the Trust
Law can include property located in a jurisdiction which does not
recognise trusts?
Proposed answer: Yes

b. Whether having regard to the terms of Articles[12(2) of the [Commented [TP1]: Should this be a reference to 10(3)? ]

Foundations Law, a DIFC Foundation may hold property (other
than property of the Foundation as defined in the Foundations
Law) in trust under the Trust Law?
Proposed answer: Yes

c.  Whether the reference in Article 10 of the Trust Law to the
common law of trusts and principles of equity -

i. includes the common law of trusts and principles of equity
as understood under the law of England and Wales;
Proposed answer:

Yes
ii. islimited to the common law of trusts and principles of
equity as understood under the law of England and Wales?
Proposed answer:
No. Whilst the Court will place great weight on the
jurisprudence of the Courts of England and Wales in
determining the content of the common law of trusts and
principles of equity, its approach to those issues will follow its
approach to the application of common law generally, which
permits the Court to also have regard to the jurisprudence of
other significant common law jurisdictions.
d. Whether, if a trust instrument or foundation charter contains an
irrevocable provision of the type referred to in Article 40(11) of
the Trust Law or Article 19(10) of the Foundations Law, it is

possible for a person other than a national of the jurisdictions



specified in the provision to have an interest in the trust or
foundation property or derive any benefit under the trust or
foundation?
Proposed answer: No
Whether, if one or more suitably qualified expert(s) in Shari’a law
has or have been appointed an advisory trustee or trustees
pursuant to Article 57 of the Trust Law, the responsible trustee
may subject to Article 57(3)(c) rely and act upon the advice of the
advisory trustee(s) in respect of any matter related to Shari’a
compliance which is relevant to the administration of the trust or
the exercise of any discretion vested in the responsible trustee?
Proposed answer: Yes
Can a waqfwhich has been validly constituted according to the law
of the place of its establishment, subject to compliance with the
formalities of the Trust Law or Foundations Law as applicable -
i. berecognised as a trust under Article 17 of the Law Relating
to the Application of DIFC Laws 2004;
Proposed answer:
If the waqf has legal personality in its place of
establishment, no. In all other cases, yes;
ii. berecognised as a foundation under Article 62 of the
Foundations Law;
Proposed answer:
If the waqf has legal personality in its place of
establishment, yes. In all other cases, no;
iil. be continued as a foundation under Article 56 of the
Foundations Law?
Proposed answer:
If the waqf has legal personality in its place of
establishment and is permitted by the law of that place to
change its corporate domicile to the DIFC, yes. In all other

cases, no.



Can a foundation if approved by another jurisdiction for
continuance as a waqf, transfer to that other jurisdiction from the
DIFC under Articles 59, 60 and 61 of the Foundations Law?
Proposed answer:

Yes

Does any provision of the Trust Law prevent recognition of a DIFC
trust under the laws of another jurisdiction for the purposes of
those laws?

Proposed answer:

No

Will the transfer of property by a Muslim to a trust or foundation
necessarily attract the operation of Article 361 of the Law of
Personal Status of the United Arab Emirates?

Proposed answer: Nothing in the Trust Law or Foundations Law has
the effect that such a transfer will necessarily attract the operation
of that Article.

Whether an Order made in proceeding in the Court under the Trust
Law or the Foundations Law can be the subject of execution
pursuant to Article 7 of Dubai Law No.12 of 2004 in respect of The
Judicial Authority at Dubai International Financial Centre (“the
Judicial Authority Law”)?

Proposed answer: There is no distinction between Orders of the
Court pursuant to the Trust Law or the Foundations Law and any
other Orders of the Court for the purposes of Article 7 of the Judicial
Authority Law and the Court will follow the procedures set out in
that Article in respect of any such Orders.

Whether a settlor of a trust may be a shareholder or a director of a
company which is trustee of the trust?

Proposed answer: There is no legal reason why a settlor of a trust
may not be a shareholder or a director of a company which is trustee
of the trust.

. Whether, if a Muslim settlor expressly desires to establish a trust

which is Shari’a compliant, but inadvertently includes in the trust



instrument a provision which is not Shari’a compliant, the Court
can:

i. pursuant to Articles 24(2)(c) and 25(2)(a) of the Trust Law
determine that the disposition shall have effect on terms
which are Shari’a compliant?

ii. pursuant to Article 40(8)(a) of the Trust Law vary the terms
of the trust so that they are Shari’a compliant?

Proposed answer: The Court has power in appropriate
circumstances to make such Orders.

1.  Whether anything in public policy in the DIFC referred to in Article
9(2)(c) of the Trust Law precludes the establishment of a trust by a
person who is not and has never been a Muslim notwithstanding
that it may contain terms which would not, if the trust were
established by a Muslim, be Shari’a compliant?

Proposed answer: No.

Proposed procedure

22.The Application also seeks directions as to the procedure to be followed

should the Application be granted.

23. In order to ensure that any party likely to be interested in the outcome of
the request has the opportunity to make submissions to the Court, the
Authority proposes that the following directions (or such other directions
as the Court deems appropriate) be made:

a. the request be set down for hearing by the Court of Appeal on a
date to be fixed by the Registry, but not less than six weeks after
the notification referred to in paragraph b. below is given to the
Authority;

b. upon setting the request down for hearing, the Registry notify the
Authority of the date set for the hearing;

c. within 7 days of the Authority receiving such notification, the

Authority shall communicate by e-mail to:



i. each firm listed on Part 1 of the DIFC Courts Register of
Practitioners;
ii. each person registered with the DIFC as a DNFPB not
included in (i) above;
iii. the Society of Trust and Estate Practitioners NPIO; and
iv. the Family Business Council - Gulf
and place on its website the following information:
v. acopy of the Order made on this Application;
vi. acopy of this Witness Statement (not including Exhibit
JJv1);
vii. details of how to obtain an electronic copy of Exhibit JJV1 if
required;

d. Any person who receives such notification may within 14 days
notify the Court (with a copy to the Authority) of the person’s
desire to make submissions and be heard by the Court at the
hearing of the request, shall provide an address for service and
will become a party to the proceeding;

e. Any further material upon which the Authority wishes to rely on at
the hearing, including written submissions, must be provided to
the Court and to any party giving notice pursuant to d. above, not
less than 14 days before the hearing; and

f. Any material upon which any other party wishes to rely at the
hearing, including written submissions, must be provided to the
Court, and to the Authority, not less than 14 days before the

hearing.

(formal parts to be added)



