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In Name of His Highness Sheikh
_Mohammed bin Rashid Al Maktoum,
Ruler of Dubai

In the session held in Dubai Courts
building, (Rashid Hall), on the 22 May
2017

Presided by Dr. Ali Ibrahim Al Imam,
Chief Justice of the Cassation Court, and
Chairman of the Judicial Tribunal for
Dubai Courts and Dubai International

Financial Center Courts,

and membered by Mr. Michael Hwang,
Chief Justice of Dubai
Financial Center Courts;

International

Mr. Khalifa Rashid bin Dimas, The
Secretary-general of the Judicial Council;

Mr. FEssa Mohammad Sharif, Chief
Justice, of the Appeal Court;

Mr. Omar Juma Al Muhairi, Appeal
Court Judge at DIFC;

Sir David Steel, Judge of the First
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Cassation No. 1/2017 (Judicial Tribunal)

(i) 2017/1 &) Cabll

Instance Court, DIFC;

And in the presence of Mr. Abdul Rahim
Mubarak Al Bolooshi, Registrar of the
JT.

Cassation No. 1/2017 (JT)

Appellants: Gulf Nav;gatlon Holding
P.S.C.

Respondents: Jinhai Heavy Industry
Co. Limited (Formerly Zhoushan
Jinhaiwan Shipyard Co., Ltd.)

has issued the following judgment:

Having perused the file and documents,
and after deliberation.

The cassation had satisfied the necessary
requisites of form; hence it is accepted in
form.

The relevant facts — in brief - are as
follows:
The appellant lodged this application

seeking the decision of the Judicial
Tribunal to decide whether or not the
DIFC Courts are competent to determine
the case No. ARB 008/2015 and approve
| the judgment passed by London
| International Maritime  Arbitrators
Association. The appellant said that the
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respondent filed the Case No. ARB
008/2015 before the Court of First
Instance in DIFC which delivered
judgment recognizing and enforcing the
award issued by arbitrators in London on
13/3/2014. The appellant argues that the
DIFC Court is not competent to entertain
this arbitral award, and submitted a
memorandum showing that it had filed
the Case No. 95/2015 before the
Amicable Settlement of Disputes Center
of Dubai Courts.

This Center had been established by the
Law No. 16/2009, Section 3 of this Law
provides that this Centre is attached to-the
courts. Section 5 states that the Center
entertains disputes raised to it under the
supervision of the competent judge.
Section 12 stipulates that a settlement
rendered by the Center is to be confirmed
by the judge, and thereby to have the
force of a writ of execution. Hence the
Center is an integral part of Dubai Courts.

The respondent’s Lawyer ledged their
memorandum  of defense requesting
dismissal of the cassation.

The dispute concerns a shipbuiiding
contract between the builder
(Respondent) and the appellant in respect
of an oil tanker vessel. The arbitration
panel issued an award favorable to the
plaintiff (Respondent).

It appears from the abovementioned facts.
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that there is a conflict of jurisdiction
between the two courts i.e. Dubai Courts
and the DIFC Courts as neither of them
abandoned its jurisdiction. As decided
before by this Tribunal this conflict
should not be resolved by allowing both
courts to adjudicate the case.

In pursuance of Section 4 of the Decree
No. 19/2016 and for the sake of justice
and to avoid contradictory judgements
only one of the two courts should
determine to annul or recognize and

enforce this foreign arbitral award.

According to the general principles of
laws embodied in the procedural laws and
since Dubai Courts have the general
jurisdiction, then they are the competent
courts to entertain this case. It goes
without saying that this case is not similar
to cases in which, the courts apply the
provisions of New York Convention
1958 because the two courts are in one

Emirate, viz, Dubai Emirate.
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accordingly. P gl

For abovementioned reasons the Judicial
Tribunal decides:-

1. Dubai Courts are competent courts for
trail of this case.

2. DIFC Courts should cease from
entertaining the case.

3. The respondent must pay the JT fees
and AED (2000) Two Thousand Dirhams
as advocate costs.

Justices Michael Hwang, Omar Al
Muhairi and Sir David Steel dissent for
the enclosed reason.
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CASSATION NO 1 OF 2017

GULF NAVIGATION HOLDING PISC
(“GNH™) V JINHAI HEAVY INDUTRY CO

2017 jrieat 1 a3y Sakalt

£ - Al At (G o Dhal} gttt siadelial)

LTD (JINHAT)
DISSENTING OPINION

We respectfully dissent from the decision of
the majority for the reasons set out below.

1. These proceedings arise out of a
London arbitration award issued on 14 March
2014. The arbitration was held in London in
accordance with an arbitration agreement
between the parties, which provided that the
seat was London. The governing law was
English law. The dispute related to a
shipbuilding contract dated 18 April 2011 for
the construction of Hull JO 133 which Jinhai
(as builders) had undertaken for GNH (as
owners) but had been terminated by Jinhai.
There were in fact 3 arbitrations dealing with
separate vessels to be built, but this case
concerns only one of them relating to Hull
133.

2. There was no challenge to the
jurisdiction of the Arbitration Tribunal by
either party during the course of the
arbitrations.

3. The Tribunal issued an award in
favour of Jinhai in the sum of USD 14.55
million plus interest at 6% per annum, which
was the second instalment of the price for the
construction of the vessel which GNH had
not paid to Jinhai.  Following this non-
payment, Jinhai had terminated the
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shipbuilding contract.

4. GNH applied to the English Court (as
the court of the seat) to set aside this award in
October 2015 but this application was
dismissed as the Court found that the grounds
for the application were “unarguable”. This
award has therefore become unchallengeable
in England.

5. It follows that the award in an arbitral

award within the meaning of the Convention

on the Recognition and Enforcement of
Foreien Arbitral Awards (“The New York
Convention' to which the UAE is a party.

Article III of the Convention imposes an

obligation on_each contracting state to

recognize and enforce any such award. As
regards the DIFC this obligation is reflected
in Article 42 of DIFC Arbitration Law No 1
of 2008.

6. An action  was
commenced in DIFCC on 19 November 2015
pursuant to Article 43 of DIFC Arbitration
Law. Accordingly, on 16 December 2015 the
DIFCC made an order for recognition and
enforcement of the award for USD 14.5

million and interest as claimed. At this

enforcement

hearing, in accordance with normal practice
for enforcement of foreign arbitration awards,
GNH was not present, but the order of 16
December notified them that it would have 14
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days to apply to set aside the order if it was
not satisfied with it. No such application to
set aside was ever made by GNH, although it
had full opportunity to do so. Accordingly
there was no challenge made by GNH to the
DIFCC or to the

application for recognition and enforcement.

jurisdiction of the

7. On 21 Januwary 2016, GNH applied to
the DIFCC, not to set aside the order for
but

postponement of the enforcement of the

enforcement, only for a stay or
award. The grounds for this application were
that GNH had on 8 December 2015 requested
the Arbitral Tribunal to hear a claim that
GNH wished to make against Jinhai because
GNH claimed that, under the shipbuilding
contract, after Jinhai had terminated the
contract, it should have sold the unfinished
vessel and used the proceeds of the sale to
reduce the amounts owed by GNH to Jinhai
under the contract. Accordingly, GNH asked
for a fresh issue to be referred to arbitration
by the same Tribunal concerning its claim for
an account of the moneys which should be
credited from the value of the unfinished

vessel.

8. It is important to note that, in applying
for a stay or adjournment, GNH did not
challenge the jurisdiction of the DIFCC to
deal with the case. Indeed, by applying for
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the stay or adjournment, GNH was expressly
recognizing that DIFCC did have jurisdiction
to hear the case, and was asking the DIFCC

to exercise its jurisdiction in favour of GNH.

9. It is also important to note that the
new claim of GNH was in effect a new case,
although within the same shipbuilding
contract that was in dispute. The award of 14
March 2014 in favour of Jinhai against GNH
for USD 14.55 million was entitled a “Final
Award” and the Tribunal expressly stated:
“We hereby declare that this award is final
as to all matters determined herein and we
hereby reserve our jurisdiction to make a
further award or awards in velation to all
outstanding disputes arising under or in
connection with the shipbuilding contract.”
that fully

enforceable in terms of the orders contained

Accordingly, award was

in that award, regardless of whatever other

claims GNH might have against Jinhai which

might remain to be decided.

10.  This application for a stay or
adjournment was dismissed by the DIFCC on
18 May 2016. The following arguments
made by Jinhai were accepted by the Judge:

(a) The application for recognition and
enforcement of the London award had duly
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been made pursuant to the DIFC Arbitration
Law, which is based word-for-word on the
New York Convention

(b)  The reasons given by GNH for a stay
were outside the specific grounds for refusing
recognition or enforcement set out in Article
44(1) and therefore also outside the grounds
permitted by the New York Convention.

(c) The only ground to justify an
application for an adjournment was if there
was a pending application to the court of the
seat to set aside the award, but such an
application had already been made in
England, and had been dismissed

(d) A cross claim (in the form of the
claim for an account) is not a ground for a
stay or adjournment of an enforcement claim
of a Final Award. As shown in paragraph 8
above, the Tribunal’s award of 14 March
2014 was expressed to be a Final Award in
respect of the matters decided in that award

(including the debt of USD 14.55 million).

11. It should also be noted that  the
relevant clause of the shipbuilding contract
(Art XI 5(a)), gave complete discretion to
Jinhai whether to complete the vessel or not
after default by GNH.

12.
one year after the award was issued in

In the meantime, on 4 February 2015,
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London, GNH had issued a claim before the
Dubai Centre for Amicable Settlement of
Disputes (“The Settlement Centre”) in the
Dubai Courts seeking appointment of an
expert to examine (among other things) the
issues which had already been decided in the
arbitration and to determine the relationship
between the parties, the terms or building the
vessel, the sale price, terms of completion
and the amounts paid. It is important to note
that the proceedings were never served in
2015. In its application to the JIC, GNH
claims that it could not serve notice of these
proceedings on Jinhai because Jinhai had no
address for service within the UAE.
However, Jinhai brought itself into the UAE
in the later part of 2015 by commencing the
proceedings in the DIFCC for recognition and
enforcement, and had a lawyer within the
UAE which would have been capable of
accepting service. Indeed, even beforc the
commencement of the DIFCC proceedings,
GNH could have written through its lawyers
to Jinhai’s lawyers in London to advise of the
of the Dubai Courts
proceedings and to reach an agreement as to

commencement

how to proceed with such proceedings
without having to go through service by

diplomatic channels. No such notice was

given.

13. GNH made this application to the JIC
on 17 January 2017. The basis for the
application is not that there is a conflict of
jurisdiction  arising the Dubai
proceedings but that the DIFCC had no

from
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jurisdiction to recognize and enforce the
award. This position was never taken by
GNH when it appeared before the DIFCC.
Indeed, as mentioned in paragraphs 5 to 7
above, GNH had accepted the jurisdiction of
DIFCC by

(a) not challenging its jurisdiction when
the application recognition and
enforcement was made by Jinhai;

for

(b) not appealing against the order for
recognition and enforcement made by the
DIFCC on the grounds of lack of jurisdiction
( or indeed on any ground); and

(c) asking the DIFCC to exercise its
jurisdiction to stay or adjourn the proceedings
This is very similar to the case of Cassation
no 4 of 2016 (JGPL V Standard Chartered
Bank) where the JJC rejected an application
to remove a case from the DIFCC to Dubai
Courts on the grounds that the applicant had
previously  expressly  conceded  the
jurisdiction of the DIFCC. In the present
case, the applicant has expressly accepted the
jurisdiction of the DIFCC by its actions and
inactions as described in paragraph 13 above,
and cannot be heard now to say that it does

not accept its jurisdiction.
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14. Let us now consider the argument
raised by GFH before the JJC, namely that
there was a conflict of jurisdiction because of
Case No. 95/2005 before the Settlement

Centre. First, the claim for Amicable

Settlement. If one reviews the matters which
GNIH wishes to refer to the Settlement
Centre, it will be found that all the matters
which GNH wishes the Centre to investigate
have already been referred to arbitration in
London in the arbitrations referred to in
paragraph 1 above. This application therefore
violates two important fundamental principles

of Dubai law:

a) If parties have voluntarily agreed to
refer a dispute to arbitration, especially
international arbitration, then the Courts (and
anybody attached to a court) will not exercise
jurisdiction over that dispute but will leave it
to the chosen arbitration body to resolve that
dispute. This is part of Dubai law because it
is expressly provided for in Article II(3) of
the New York Convention (“NYC”)} which
has been acceded to by the UAE. Article II
(3) provides:

“The court (which includes the Settlement
Centre) of a Contracting State, (which
includes the UAE) when seized of an action
in a matter in respect of which the parties
have made an agreement within the meaning
of this article [meaning an arbitration
agreement), shall, at the request of one of the
parties, refer the parties to arbitration, unless
it finds that the said agreement is mull and
void, inoperative or incapable of being

gl 0 godull B oM A0 Gees .14
gt alel BN o Sel! it sl
obali Wl 8 Lyldd oty o a9 (ealasl
alel 2005/95 aBy saedl o couuy ALaah
oagallly Gudtlasll Gl (Wal Dnigull! 5
Gd,d il Jabual! gpadl apallul 13l g9l
Eosll B Dedmlal podlall mudslt syl
et O Gy g (gl jEaye 2 gl
el melisdl Gyl S O Joluedd
lgd Guaxilly j&ayell agdy GF o dylah
O B auSanttl (M Jablly Sl U3 Colsn
oMel (1) 3ant 8 dd) Hlkall auosditl B
{o3liatt (o Gudd Sy culalt 100 la LIy

29 (bt a3EY Jralgh Prulud

B W e Logha Lol oW1 Sl 13) (1)
OB (lall ausooelll legw Wy { Ao |
& (esomally fals okl ¢l) asalxal)
lgasaly (fLAN I e lgwolaidt guled
oty ot 3 lideed! axSan® ugt el
dile pagaie Y 33 54308 (e g o 108 . 3R
9390 Bl Ge (3) 2 Baledl 2 Dolua
Wi lgd] Sedd A (NEmngasd (BLIY)
e (3) 2 3aledt (akiy Fuseiel! e patt iy L
oy Sl Jeddy) masoed! Off il b
A9y lgd ley) Budladadt (Jadl (gl
Ol elrart DS dic (Buoxkel! Pt sad! Siyledt
iy Bl ol A3 gldah slen Wie
Bl (inay (1] 3oLl 0040 (B pualiaell (aelly
ooy (Gdylatt v cdla le gl (ausmad
BLIY oh Su T Lo LauSoni 3] Gl ke ¥
B il i Jlad il ol laly £ Hesoltet!

(G Al Jatal 43)" . AaiGl

(sl 3Ea 50 J38) nesaome G pud Ly

8/12




performed.” (emphasis added)

There is therefore no place for any Court
(such as the Settlement Centre, which is
attached to Dubai Courts under section 3 of
Dubai Law no 16/2009) to have jurisdiction
over a matter agreed to be arbitrated.

b) The matters which GNH have asked
the Settlement Centre to resolve have already
been decided by the Tribunal(s) in London in
the arbitrations referred to in paragraph 1
above, and are therefore matters of res
Judicata ( matters which have already been
tried and decided by a competent court or
tribunal) and cannot be re-heard.

15. We have read the decision of the
majority. We respectfully disagree with its
reasoning.

16.  The decision is based on the “general
principles of law embodied in the procedural
laws and since Dubai Courts have the
general jurisdiction then they are the
competent courts fo entertain its case.” This
implies that, whenever there is a conflict (or
apparent conflict) between Dubai Courts and
DIFCC, DIFCC must give precedence to
Dubai Courts. There is no such principle in
Dubai law. Indeed, the contrary is the case.

17. In Article (5)Al of Dubai Law No.
(12) of 2004 (as amended by Law No. (16 of
2011) (“the Judicial Authority Law”) it is
clearly stated that, where DIFCC has
jurisdiction, it is “exclusive jurisdiction”.

This means that, where there is a conflict (or
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apparent conflict) of jurisdiction, DIFCC has

the exclusive right to try the case.

18.  Article (5)Al(e) of the same Law
provides that “Any claim or action over
which the Courts have jurisdiction in
accordance with DIFC laws and DIFC
Regulations” is a matter coming within the
exclusive jurisdiction of DIFCC.

19.  Article 42(1) of DIFC Arbitration
Law 2008 is a law that comes within Article
(5)A(e) and therefore DIFCC has exclusive
jurisdiction to hear this case.

20.  The majority says that “this case is
not similar to cases in which the courts apply
the provisions of New York Convention 1938
because the two Courts are in one Emirate,
viz. Dubai Emirate.”

21, This is an incorrect statement of
international law. The New York Convention
can be enforced in different parts of the
countries e.g. in different states of the USA
and in other Federal jurisdictions such as
Australia and Canada. Furthermore, under
Article 42 of DIFC Arbitration Law of 2008,
DIFCC is given the express power (and duty)
to enforce Awards “irrespective of the State
If
DIFCC were to be prevented from enforcing

this foreign Award, this would place the UAE

or jurisdiction in which it was made”.
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in breach of its obligations under Article III
of the NYC, which requires all States which
have acceded to the Convention to enforce

foreign awards.

22. It is also relevant to note that Article

8(2)(7) of Dubai Law No. 9 of 2004 (as
amended by Law No. 7 of 2011) states that
“The Centre’s Courts (i.e. DIFCC) shall have

exclusive jurisdiction fo interpret the

Centre’s Laws (including DIFC Arbitration
Law 2008) and the Centre’s Regulations”.
The Centre’s Laws are defined in Article (2)
of Dubai Law 12 of 2004 as “Any laws issued
by the Ruler in relation to the Centre”, which

means that DIFCC also has exclusive

jurisdiction to interpret Dubai laws which
relate to DIFCC.

23.  Article 4 of Decree 19 of 2016
provides that, if there is a conflict of
jurisdiction between the Dubai Courts and
DIFCC, *“(3) the Judicial Committee
adjudicates applications submitted as per
provided for in this decree in_accordance
with the legislations in force and the rules of
jurisdiction _applicable this _regard’.
(emphasis added) This means that all issues
of conflict of jurisdiction must be settled in
accordance with existing laws, and not
general principles of law but rather the
specific laws cited above.

in
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24.
conclusion that DIFCC is the only court with

exclusive jurisdiction to hear the enforcement

Accordingly, these laws all lead to the

case, and the Settlement Centre should reject
case No. 95/2005 for the reasons stated

above.

Dated 4 June 2017

Chief Justice Michael Hwang
Deputy Chief Justice Sir David Steel

H.E. Justice Omar Al Muhairi
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CASSATION NO 1 OF 2017 GULE NAVIGATION HOLDING PISC (*GNH") V JINHAT HEAVY
INDUTRY CO LTD (JINHAT)

DISSENTING OPINION

We respectfully dissent from the decision of the majority for the reasons set out below.

1.  These proceedings arise out of a London arbitration award issued on 14 March
2014. The arbitration was held in London in accordance with an arbitration
agreement between the parties, which provided that the seat was London. The
governing law was English law. The dispute related to a shipbuilding contract dated
18 April 2011 for the construction of Hull JO 133 which Jinhai (as builders) had
undertaken for GNH (as owners) but had been terminated by Jinhai. There were
in fact 3 arbitrations dealing with separate vessels to be built, but this case
concerns only one of them relating to Hull 133,

2. There was no challenge to the jurisdiction of the Arbitration Tribunal by either
party during the course of the arbitrations.

3. The Tribunal issued-an award in favour of Jinhai in the sum of USD 14.55 million
pius interest at 6% per annum, which was the second instalment of the price for
the construction of the vessel which GNH had not paid to Jinhai.  Following this
non-payment, Jinhai had terminated the shipbuilding contract.

4. GNH applied to the English Court (as the court of the seat) to set aside this award
in October 2015 but this application was dismissed as the Court found that the
grounds for the application were “unarguable”. This award has therefore become
unchallengeable in England.

It follcws that the award in an arbltral award W|th|n the mieanin of the Convention

As regards the DIFC this obllcsatlon is reﬂected in Article 42 of DIFC Arbltratlon

Law No 1 of Z008,

6. An enforcement action was commenced in DIFCC on 19 November 2015 pursuant
to Article 43 of DIFC Arbitration Law. Accordingly, on 16 December 2015 the DIFCC



made an order for recognition and enforcement of the award for USD 14.5 million
and interest as claimed. At this hearing, in accordance with normal practice for
enforcement of foreign arbitration awards, GNH-was not present, but the order of
16 December notified them that it would have 14 days to apply to set aside the
order if it was not satisfied with it. No such application to set aside was ever made
by GNH, aithough it had full opportunity to do so. Accordingly there was no
challenge made by GNH to thé jurisdiction of the DIFCC or to the application for
recagnition and enforcement.

On 21 January 2016, GNH applied to the DIFCC, not to set aside the order for
enforcement, but only for a stay or postpohement of the ehforcement of the
award. The grounds for this application were that GNH had on 8 December 2015
requested the Arbitral Tribunal to hear a claim that GNH wished to make against
Jinhai because GNH claimed that, under the shipbuilding contract, after Jinhai had
terminated the contract, it should have sold the unfinished vessel and used the
proceeds of the sale to reduce the amounts owed by GNH to Jinhai under the
contract. Accordingly, GNH asked for a fresh issue to be referred to arbitration by
the same Tribunal concerning its claim for an account of the moneys which should
be credited from the value of the unfinished vessel.

It is important to note that, in applying for a stay or adjournment;, GNH did not
challenge the jurisdiction of the DIFCC to deal with the case. Indeed, by applying
for the stay or adjournmient, GNH was-expressly recognizing that DIFCC did have
jurisdiction to hear the case, and was asking the DIFCC to exercise its jurisdiction:
in favour of GNH.

It is also important to note that the new claim of GNH was in effect a new case,
although within the same shipbuilding contract that was in dispute. The award of
14 March 2014 in favour of Jinhai against GNH for USD 14.55 million was entitled
a “Final Award” and the Tribunal expressly stated: "We hereby declare that this
award is final as to all matters determined herein and we hereby reserve
our jurisdiction to make. a further award or awards in refation fo all outstanding
disputes arising under or in cofnection with the shipbuilding contract.”
Accordingly, that award was fully enforceable in terms of the orders contained in
that award, regardless of whatever other claims GNH might have against Jinhai
which might remain to be decided.



10.

11.

12.

This application for a stay or adjournment was dismissed by the DIFCC on 18 May
2016. The following arguments made by Jinhai were accepted by the.Judge:

(@) The application for recognition and enforcement of the London award had
duly been made pursuant to the DIFC Arbitration Law, which is based
word-for-word on the New York Convention

(b) The reasons given by GNH for a stay were outside the specific grounds for
refusing recognition or enforcement set out in Article 44(1) and therefore
also outside the grounds permitted by the New York Convention.

(c) The only ground to justify an application for an adjournment was if there
was a pending application to the court of the seat to set aside the award,
but such an application had already been made in England; and had been
dismissed

(d) A cross claim (in the form of the claim for an account) is not a ground for
a stay or adjournment of an enforcement.claim of a Final Award. As shown
in paragraph 8 above, the Tribunal’s award of 14 March 2014 was expressed
to be a Final Award in respect of the matters decided in that award
(including the debt of USD 14.55 million).

It should also be noted that the relevant clause of the shipbuilding contract (Aft
XI 5(a)), gave complete discretion to Jinhal whether to complete the vessel or not
after default by GNH.

In the meantime, on 4 February 2015, one year after the award was issued in
Londen, GNH had issued a claim before the Dubai Centre for Amicable Settlement
of Disputes (“The Settlement Centre”) in the Dubai Courts seeking appointment of

an expert to examine (among other things) the issues which had already been

decided in the arbitration and'to determine the relationship between the parties,
the terms or building the vessel, the sale price, terms of completion and the
amounts paid. It is important to note that the proceedings were never served in
2015. In its application to the JJC, GNH claims that it could not serve notice of
these proceedings on Jinhai because Jinhai had no address for service within the
UAE. However, Jinhai brought itself into the UAE in the later part of 2015 by
commencing the proceedings in theé DIFCC for recognition and enforcement, and
had a lawyer within the UAE which would have been capable of accepting service.



13.

14.

Indeed, even before the commencement of the DIFCC proceedings, GNH could
have written through its lawyers to Jinhai's lawyers in London to advise of the
commencement of the Dubai Courts proceedings and to reach an agreement as to
how to proceed with such proceedings without having to go through' service by
diplomatic channels. No such notice was given.

GNH made this application to the JJC on 17 January 2017. The basis for the
application is not that there is a conflict of jurisdiction arising from the Dubai
proceedings but that the DIFCC had no jurisdiction to recognize and eriforce the
award. This position was never taken by GNH when it appeared before the DIFCC.
Indeed, as mentioned in paragraphs 5 to 7 above, GNH had accepted the
jurisdiction of DIFCC by

(@) not challenging its jurisdiction when the application for recognitien and
enforcement was made by Jinhai;

(b)  not appealing against the order for recognition and enforcement made by
the DIFCC on the grounds of lack of jurisdiction ( or indeed on any ground);
and

(c) asking the DIFCC to exercise its jurisdiction to stay or adjourn the
proceedings
This is very similar to the case of Cassation no 4 of 2016 (JGPL V Slandard

Chartered Bank} where the J1C rejected an application to remove a case from the
DIFCC to Dubai Courts on the grounds that the applicant had previously expressly

conceded the jurisdiction of the DIFCC. In the present case, the applicant has

expressly accepted the jurisdiction of the DIFCC by Its actions and inactions as
described in paragraph 13 above, and carinot be heard now to say that it does not

accept its jurisdiction.

Let Us now consider the argument raised by GFH before the JIC, namely that there
was ‘a conflict of jurisdiction because of Case No. 95/2005 before the Settlement

Centre. First, the claim for Amicable Settlement. If one reviews the matters which

GNH wishes to refer to the Settlement Centre, it will be found that all the matters
which GNH wishes the Centre to investigate have already been referred to
arbitration in London in the arbitrations referred to in paragraph 1 above. This
application therefore violates two important fundamental principles of Dubai law:



15.

16.

17.

a) If parties have voluntarily agreed to refer a dispute to arbitration, especially

b)

international arbitration, then the Courts (and anybody attached to a court) will
not exercise jurisdiction.over that dispute but will leave it to the chosen arbitration
body to resolve that dispute. This is part of Dubai law because it is expressly
provided for in Article 1I(3) of the New York Convention ("NYC") which has been
acceded to by the UAE. Article 11 (3) provides:

"The court (which Includes the Settlement Centre) of & Contracting Stats, (which
includes the UAE) when seized of an action in a matter in respect of which the
parties have made an agreement within the meaning of this article [meaning an
arbitration agreement), shall, at the request of one of the parties, refer the parties
to arbitration, unless it finds that the said agreement is nulf and void, inoperative
or incapable of being performed. ”(emphasis added)

There is therefore no place for any Court (such as the Settlement Centre, which Is
attached to Dubai Courts under section 3 of Dubai Law no 16/2009) to have
jurisdiction over a matter agreed to be arbitrated:

The matters which GNH have asked the Settlernent Centre to resolve have already
been decided by the Tribunal(s) n London in the arbitrations referred to in
paragraph 1-above, and are therefore matters of res judicata ( matters which have
already been tried and decided by a competent court or tribunal) and cannot be
re-heard.

We have read the decisioh of the majority. We respectfully disagree with its
reasoning.

The decision is based on the “general priniciples of law embodied in the procedural
faws and since Dubai Courts have the general jurisdiction then they are the
competent courts to entertain its case.” This implies that, whenever there is a
conflict (or apparent conflict) between Dubal Courts and DIFCC, DIFCC must give
precedence to Dubai Courts. There is no such principle in Dubai law. Indeed, the
contrary is the case.

In Article (5)A1 of Dubai Law No. (12) of 2004 (as amended by Law No. (16 of
2011) (the Judicial Authority Law") it is clearly stated that, where DIFCC has
jurisdiction, it is “exclusive jurisdictiori”. This means that, where there is a conflict
(or apparent conflict) of jurisdiction, DIFCC has the exclusive right to try the case,



18.

19.

20.

21.

22,

23.

Article (5)Al(e) of the same Law provides that “Any ¢laim of action over which the
Courts have jurisdiction in accordance with DIFC laws and DIFC Regulations” is a
matter coming within the exclusive jurisdiction of DIFCC.

Article 42(1) of DIFC Arbitration Law 2008 is a law that comes within Article (5)A(e)
and therefore DIFCC has exclusive jurisdiction to hear this case.

The majority says that “tfis case is not similar to cases in which the courts apply
the provisions of New York Convention 1958 because the two Courts are in one
Emirate, viz. Dubai Emirate.”

This is an incorrect statement of international law. The New York Convention can
be enforced in different parts of the countries e.g. in different states of the USA
and in other Federal jurisdictions such as Australia and Canada. Furthermore,
under Article 42 of DIFC Arbitration Law of 2008, DIFCC is given the express power
(and duty) to enforce Awards “irrespective of the State or jurisdiction in which it
was made”, If DIFCC were to be prevented from enforcing this foreign Award,
this would place the UAE in breach of its obligations under Asticle IIT of the NYC,
which requires all States which have acceded to the Convention to enforce foreign
awards.

It is also relevant to note that Article 8(2)(7) of Dubai Law No. 9 of 2004 (as
amended by Law No. 7 of 2011) states that * The Centre’s Courts(i.e. DIFCC) shalf
have exclusive jurisdiction to interpret the Centre’s Laws (including DIFC
Arbitration Law 2008) and the Centre’s Regulations’. The Centre’s Laws are
defined in Article (2) of Dubai Law 12 of 2004 as “Any faws issued by the Ruler in
relation to the Centre” which means that DIFCC also has exclusive jurisdiction to
interpret Dubai laws which relate to DIFCC.

Article 4 of Decree 19 of 2016 provides that, if there is a conflict of jurisdiction
between the Dubai Courts and DIFCC, “(3) the Judicial Committee adjudicates
gpplications submitted as per provided for in this decree in accordance with the
legis/ations in force and the rules of jurisdiction applicable In this regard’.
(emphasis added) This means that all issues of conflict of jurisdiction must be
settled in accordance with existing laws, and not general principles of law but
rather the specific laws cited above.




24, Accordingly, these.laws all lead to the conclusion that DIFCC is the only court with
exclusive jurisdiction to hear the enforcement case, and the Settlement Centre
should reject case No. 95/2005 for the reasons stated above.

Dated 4 June 2017

Chief Justice Michael Hwang

Deputy Chief Justice Sir David Steel

H.E. Justice Omar Al Muhairi




