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Tin thee rme of s Aot Coreins Mttt

In Name of His Highness Sheikh
Mohammed bin Rashid Al Maktoum,
Ruler of Dubai

In the session held in Dubai Courts
building, (Rashid Hall), on the 12%
September 2017

Presided by Dr. Ali Ibrahim Al Imam,
Chief Justice of the Cassation Court, and
Chairman of the Judicial Tribunal for
Dubai Courts and Dubai International
Financial Center Courts;

and membered by Mr. Michael Hwang,
Chief Justice of Dubai

Financial Center Courts;

International

Mr. Essa Mohammad Sharif, Chief Justice,
of the Appeal Court;

Mr. Omar Juma Al Muhairi, Appeal Court
Judge at DIFC;
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Dr. Ali Ibrahim Al Imam,

-

Chairman of the Judicial Tribunal for

Dubai Courts and DIFC Courts
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Mr. Jasim Mohammad Bager, Chief Justice of
the First Instance Court

Sir David Steel, Judge of the First Instance
Court, DIFC;

And in the presence of Mr. Abdul Rahim
Mubarak Al Bolooshi, Registrar of the JT.

Cassation No. 6/2017 (JT)

Appellant: ASSAS INVESTMENTS LIMITED.

Respondent: FIUS CAPITAL LIMITED

Judgment:

1. This Application is made by the
Applicant (“Assas”) for a decision from the
Judicial ~ Tribunal (“JJC?) for a
determination by the Judicial Committee as
to the competent court hear an enforcement
application.
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Chairman of the Judicial Tribunal for

Dubai Courts and DIFC Courts
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2. Assas and the Respondent (“Fius™)
engaged in an arbitration in the DIFC-
LCIA Arbitration Centre (“DLAC”),
resulting in a final Award by the sole
arbitrator (“the Tribunal”) against Assas to
pay AED 6,469,106 to Fius, being the
balance of a Debt Advisory Fee together

with interest and costs.

3. In March 2016, Assas applied to
DIFCC (the court of the seat of the
arbitration) in ARB 003/2016 for the
Award to be set aside. It is important to
note that Fius is a company incorporated in
the DIFC and is regulated by the DFSA.
Further, the agreement between the parties

was expressly subject to DIFC Law.

4. The application to set aside was
dismissed by the DIFCC on 8 June 2016.
An official summary of the judgment is set
out below.

The application for the arbitration award to

LS Gsataally il Go JS s -2
5,0 alel yglale ausaaxd Gaed ("pus@”)
ST 1= {0 (VL (PP KRR ="JON g Wi (g WE="E Sri
AuEnml A reSame - auSood| 3Ense
Al Ao 5yl Al L0 Colsa (o
(" s 1" Tekiomg Lamama 3 516301
A3 (6,469,106) 0y 8y alie a8y (ulul s>
B AN il 59 ¢ used T (b lo

2l Slgal pe Geulh 3y Ll Aguw)

Alei Tdls (wuluf Cot® (2016 (uyle (52 -3
afaxs) allall Il 38 35 s asalns
(ARB 003/2016) 3,31 Jems (auSax) sae
529 ¢ 5sEm i) susmnll) afos clalf 5k
Nl b (ugdd Nyl Gyl et
et lall Hladl (33 35050 (B Cuawll A8 Colsa
Olectiell 33 Alalu Jalddl Comges Josly
ARLEY o) (I3 Lle 39dley  (dLall
GPE Pomlpe pdiS Guylall Gur Pvsualt

«edlatt (Sladl (23 352 0

Cusdy 2016 9093 / Glos> 8 Tl -4
ol ellall tlall (93 359 rasoxe
(Aol afas elal) gliy adZall
1A gl le agamtt Oldus 350

Cu

3

Cipsly (ausaxdl s olat] il 33,

3/

8

Ale¥ auaip le .

(@3 ASa el (MOLREN (o (udy
o lalt Tlall (93 35,0 asolzey
Dr. Ali Ibrahim Al Imam,

Chairman of the Judicial Tribunal for

Dubai Courts an

d DIFC Courts
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be set aside was dismissed and an order
made for its recognition and enforcement.

There was no appeal against this Judgment
by Assas.

5. The only other development in the
DIFC is that Fius has applied on 2 March
2017 seeking an order that Nadia Zaal
Mohammad Zaal, a Director of Assas, be
required to attend DIFCC to provide
information needed to enforce the Setting
Aside Judgment. The date for such
attendance was fixed for 17 April 2017.
However, on that day the lawyers for Assas
produced to DIFCC a document from
Dubai Courts showing registration and
payment of the this
application to the JJC in Cassation No. 6 of
2017.

filing fee for

6. Fius had earlier commenced
execution proceedings in Dubai Courts
relating to the same subject matter and such
execution proceedings are still in progress.
The decision of the Dubai Courts CIF is at
the appeal stage in Case No. 93 of 2017
(“the Appeal”). The execution is currently
suspended pending the decision of the JT.

The hearing of the Appeal was fixed for 26
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April 2017, but has now been adjourned to
5 July 2017.

7. Assas argues that there are two
parallel execution proceedings currently
under way both at DIFCC and Dubai
Courts for the same subject matter between
the same parties and wherein both Courts
jurisdiction. The

have claimed

consequences of this are:-

(a) A potential recovery for double
recovery by Fius, and hence an unjust
enrichment to Fius;

(b) A risk of an inconsistent approach
and/or decision on the executions by Dubai
Courts and the DIFC Courts; and/or

(c) Multiplicity of Proceedings

8. No response by Fius has been made
to this application although it has been
given notice of these proceedings. Fius was
properly served by the Notary Private

Service (part of Dubai Courts) on 27 April
2017.

Analysis
9. The arguments of Assas are without
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merit. Any award creditor is entitled to
pursue the award debtor for execution on
the award in whatever jurisdiction that the
award is recognized for enforcement.
Presumably Dubai Courts accepted the
DIFC-LCIA Arbitration Centre Award for
execution pursuant to Article 7(2) of the
Judicial Authority Law (Dubai Law No. 12
of 2004 as amended by Law No. 16 of
2011). If so, that is simply the law taking

its natural course.

10.
respect of an arbitration award

Pursuing execution proceedings in
in a
jurisdiction which recognizes that Award
does not mean that the award creditor is not
permitted also to commence execution
proceedings in the jurisdiction in the seat of
arbitration. This is the same process as for
court judgments whereby award creditors
are not restricted in their execution process
to a single jurisdiction but can at any time
take the award to any other jurisdiction that
recognizes the award, and then proceed to
execute on the assets of the award debtor in
that jurisdiction.
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cannot carry out execution proceedings
which will result in the creditor being able
to recover more than 100% of the sum due
under the relevant award, but the execution
proceedings force in  various
jurisdictions will keep a careful account
of:-

in

(a) The amount due to the award
creditor; and

(b) The amount realized on the
execution.

The award debtor will also be made aware
of these figures, and can inform each
enforcing court of the amount unpaid under
the Award at the time of the execution so
that the enforcing court does not overpay
the creditor

12. This is not a question of conflict of
jurisdiction because each set of execution
proceedings is carried out in respect of
different assets. The award (unless it is set
aside which cannot now be the case here)
will have equal force in all other states
where it is recognized as in the seat of the
arbitration.
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13. It is indisputable that arbitration
awards from the DIFC will be recognized
in mainland Dubai. There is simply no
reason in principle or in law why
multiplicity of execution proceedings
cannot proceed simultaneously and/or

cumulatively.

14.  For the above mentioned reasons
the Cassation ought to be dismissed and the
execution proceedings in the Dubai Courts
as well as in the DIFCC should be
permitted to continue.

Therefore, The Judicial Tribunal decides:
The cassation is dismissed, the appellant
must pay the fees and the deposit is
forfeited.
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Chairman of the Judicial Tribunal for

Dubai Courts and DIFC Courts




