
DIFC COURTS’ USERS’ COMMITTEE 
MEETING MINUTES 

22 February 2009 at 2pm
DFSA Board Room

Attendees:
Joyce Maykut QC Chairman – General Counsel, DFSA

Dean Ferris – Chief Legal Officer, DIFCA

Stephen Glynn – DFSA Enforcement

Caroline Jaffer – Clyde & Co

Philip Punwar – Al Tamimi & Co

Adrian Chadwick – Hadef Al Dhahiri & Associates

Ali Al Hashimi – Global Advocates (non voting member until paragraph 3)

Mark Beer – Registrar (non voting member)
Roopa Madala – Acting Deputy Registrar (non voting member)
Rita Hicks - Committee Secretary

Apologies:
Graham Lovett – Clifford Chance

Alec Emmerson – Clyde & Co

1.
Welcome by Chairman: 

2.
Election of Chairman and committee composition:

The Committee considered annual appointments to the Courts Users Committee (CUC) in accordance with:

 the terms of the CUC Charter, which provides for:

· a representative from each of DIFCA, DFSA and DIFX (now Nasdaq Dubai)
· a representative from each of two law firms owned/operated by UAE Nationals within the UAE (Dubai)

· a representative from each of two international law firms that have established a physical presence in Dubai

and a post Charter decision of the CUC (to facilitate committee continuity) to appoint two non-voting members representatives (one local and one international) who, after serving a term, would be eligible to become a voting member of the CUC, replacing a voting representative member whose term was up.
Philip Punwar indicated that it was timely for Al Tamimi to relinquish its membership in favour of another local firm and strongly supported the appointment of Ali Al Hashimi representing Global Advocates as his replacement. The Chairman noted that Ali Al Hashimi had made a significant contribution to the CUC in the past year. The Registrar also indicated that the Chief Justice would be delighted to have Ali Al Hashimi as a voting member of the CUC. Members agreed. 

The Chairman noted that Sean Angle had not attended any meetings in the past year, nor had he sent any delegate to attend on his behalf. Members agreed that in the circumstances it was not appropriate to re appoint Sean Angle to the CUC. The Registrar advised that he had received enquiries for CUC non-voting membership from Nathan Landis of DLA Piper and Kaashif Basit of JSA Law. Members agreed that Nathan Landis be invited to replace Sean Angle and to join the CUC as a non-voting member representing an international law firm. 
Members also agreed that it was appropriate to reappoint the existing members, each of whom indicated their willingness to serve another term.  
Dean Ferris suggested that it may be beneficial to have an IBA member appointed to the CUC. The Chairman noted that this or adding additional voting or non voting members, would require an amendment to the Charter. The Registrar indicated that the Chief Justice would not likely object to expanding the CUC particularly as people were busy and more representatives from the community of users may be beneficial.  The Committee agreed to establish a subcommittee of the Registrar (who would consult with the Chief Justice), Steven Glynn (who would propose an application for membership process) and Dean Ferris (who would refine the IBA proposal) to consider the matter and report to the CUC at its next meeting.   
The Registrar, on his own behalf and on behalf of the Chief Justice, expressed their thanks and appreciation for the Chairman’s work on the CUC and indicated they would be pleased if she remained for another term. The Chairman indicated her willingness to serve as CUC Chairman for another year.

Consequently, the CUC resolved: 
(a) to appoint Ali Al Hashimi as a CUC voting member representing a local firm;
(b) to invite Nathan Landis of DLA Piper to replace Sean Angle and to join the CUC as a non-voting member representing an international law firm;

(c) to reappoint all of the existing members of the CUC (subject to a consequential amendment to the Charter to increase members) 

(d) to reappoint Joyce  Maykut QC as CUC Chairman 

3. & 4 
Approval of minutes and matters arising:
The minutes of the CUC meeting were approved.  The Chairman’s query as to the outcome of the discussion on taxation of costs at the 20 November 2008 Judges’ meeting was deferred to the Registrar’s update.

5.
Court Activities – Registrar update:


The Registrar made a presentation on the Courts’ activities as follows: 

· Caseload:  There are 15 active Court of First Instance cases, six of which are Appeals from SCT decisions relating to DIFC Employment Law. The Registrar briefed the CUC about the Rasmala cases wherein Justice Tan Sri SN heard the Appeal cases.
· SCT:  
Roopa Madala reported that there are two SCT cases so far for 2009. One settled in a week and one has been set down for a hearing otherwise it has been fairly quiet.

· New Rules:  Rules 43 and 53 relate to Arbitration and SCT. The Rules went out for consultation. The consultation period finished on 18 January 2009. They are now in the process of submission to the Ruler’s Court.

· Fostering Relationships: The DIFC Courts are implementing a strong relationship with the Abu Dhabi Courts. The Abu Dhabi Judicial Department is working to become a world class judicial system in five years. The relationship with the Dubai Courts is operating on two levels: Formally, through the Joint Committee on jurisdiction and enforcement and informally through regular meetings with administration.

The DIFC and Dubai Courts are looking at promoting an award for law students who go on to become Judges. The Award announcement is planned to be made on 26 March 2009 by the Chief Justices of the Dubai Court and the DIFC Courts.

· KPI’s:
The DIFC Courts KPI’s have been agreed. The Registrar said he would like to distribute them to the CUC so members could get a feel for what the Courts want to achieve.

· Budget: The Government of Dubai has provided the 2009 budget to the DIFC Courts.


· Training: The Registrar reported that David Steel, Head of the Commercial Court in London visited Abu Dhabi Courts recently. He stopped in Dubai for a couple of days and provided training on Urgent Applications to DIFC Court users and staff
The Registrar reported that Peter Hurst, a Judge in charge of Taxation of Costs in the UK, has also been working with the DIFC Courts. He is expected to be in Dubai in March and will chair the DIFC Courts’ “Lecture Series No.2 on Costs”.

The Registrar reported on the DIFC Courts “Lecture Series No.1 on Case Management”, for which 30 lawyers attended.

· Costs: 
Several members raised the need for more specific guidance on costs as in two recent cases DIFC Court Judges have been reluctant to determine costs without such guidance. Members suggested that the following issues be considered:   
· what form or authority should such guidelines or guidance take 
· should there be a schedule for assessment of costs with reference to:
· Hourly rates
· Comparisons with London rate

· Need to consider what is “reasonable”

· What is the upper limit

The Chairman suggested that the DIFC Courts consider drafting further guidance on costs, which could be discussed with Peter Hurst in April. The Registrar agreed to discuss the matter further with the Chief Justice as to what model the DIFC Courts should follow and report back to the CUC at its next meeting.

· Infrastructure:  Merrills are on track to install the new Court reporting system in the DIFC Courts by the end of March. Merrills are implementing the same system in the Singapore, Abu Dhabi and Doha Courts. The big advantage of this system is that it will provide a facility allowing the parties to choose same day transcription.
There was a discussion about whether the Courts would become paperless. The Registrar reported that introduction of the LIVENOTE system could be a possibility later. That said, members agreed that their experience confirmed that an entirely paperless system was not realistic because of the difficulties in referring simultaneously to multiple documents in complex cases. The Registrar agreed to look into providing more book cases in the courtroom to accommodate large paper cases.  
· Guidance:  The Media, Public, Witness, Advocates’/Practitioners’ Guides are ready for publication. The Judges’ speeches will be put on the website shortly probably under the heading tab of “Press Room”.

The DIFC Courts had invited a number of Tier 1 journalists to the Courts to give them an insight about how the DIFC Courts work, Court terminology and how Court matters/Judgments might be reported correctly.

6.
Code of Conduct Subcommittee update:

Philip Punwar reported that the Subcommittee has had three meetings with its next meeting on 24 March 2009. The first draft of the Code of Conduct has been done and will be submitted to the subcommittee on 10 March 2009.  A draft Code will be submitted to the next CUC meeting 14 April 2009. 

7.
Loose leaf service DIFC Courts’ Rules and DIFC legislation update:
Dean Ferris provided an update on the proposed DIFCA Commercial Code.  Dean indicated that the purpose of the DIFCA Code, which was ready for enactment, was to consolidate and standardize the DIFC Laws of general application administered by DIFCA. His expectation was that two similar Codes would follow - one related to the DIFC Courts and arbitration and one related to regulation and DFSA administered laws.  The Chairman confirmed  the DFSA’s early advice that while the DFSA was prepared to participate in the creation of a loose leaf service with DIFCA and the DIFC Courts, the DFSA would not at this time consolidate the laws it administers into a Code

Dean also confirmed that DIFCA proposed to enact the DIFCA Code as law and not repeal the underlying DIFCA administered Laws that had been incorporated into the Code. He indicated that a further opinion was being sought on whether the enactment of the Code as law required public consultation. Dean indicated that the DIFCA Code, which includes a preamble, general and specific definitions and a uniform numbering system, did not result in the amendment of any substantive provision of the included laws. However he noted that the preamble provided that, to the extent that any conflict or inconsistency exists between the Code or the underlying DIFC laws relating to the Code, then the terms of the Code shall prevail. 
Members agreed that having two enacted laws covering the same matter extant at the same time would cause confusion and the preference was to have only one law in effect.  The Registrar also noted that a quick review of the DIFCA Code indicated that changes to definitions in the Code may be substantive and cause significant unintentional consequences. For example, on the issue of determining 45 days of fully paid maternity leave, it was not clear whether the correct reference should be to “calendar” days or “business” days. The new Code refers to “calendar” days but an employee may refer to the old law which provides for 45 “business” days.  Dean agreed that this issue needs to be clarified as did the clause relating to end of service gratuity. 
A further update will be provided at the next CUC meeting.
8.
DIFC Courts/Dubai Courts Jurisdiction and role of Dubai Courts Joint Committee:

The Registrar put in apologies for Justices H.E. Omar Al Muhairi and H.E. Ali Al Madhani who were to give a report on the above matter. However, they will give the CUC an update at its next meeting.


Dean Ferris noted that the Dubai Courts (up to the Court of Cassation) have heard matters which appear to fall squarely within the exclusive jurisdiction of the DIFC Courts.  There was a discussion about the erosion of the DIFC Courts’ “exclusive jurisdiction” in civil and commercial cases arising within the DIFC or which involve a DIFC party, including companies registered in the DIFC

Ali Al Hashimi provided some insight on the particular case referred to noting that it was clear that the Dubai Courts Judge was not properly briefed about the jurisdictional issues, which resulted in the ill founded decision. 

Members agreed that Dubai Judges and local practitioners need to be made aware of the laws of the two Court jurisdictions so that they can direct parties to the proper forum.  Members agreed that a serious and effective awareness campaign for Judges and practitioners should be implemented as soon as possible to prevent further similar decisions and the build up of bad precedents.  Members agreed that the first step to address this issue should be a discussion at the Dubai and DIFC Courts Joint Committee. The Members agreed to consider the issue further subject to the success in resolving the matter through the Joint Committee.
The matter will be added to the agenda for the next CUC meeting for an update.
9.
Qatar Law Forum update:
To be put back on agenda for next meeting.

10.
Other matters arising:
Members agreed with the Chairman’s recommendation to schedule future CUC meetings for at least 1.5 hours to adequately accommodate CUC business.
Roopa Madala noted that there has been a suggestion to set up a DIFC Courts’ Pro Bono programme, which would involve setting up a Register of Practitioners who would offer to do pro bono work.  The Chairman indicated that before the CUC could comment, it would assist to have further information on the proposal including what kind of commitment and liability this would involve for participating practitioners. The matter was deferred for discussion to the next CUC meeting pending further information from the Acting Deputy Registrar. 
Ali Al Hashimi thanked the Chairman and members of the CUC for their vote of confidence and support. The Chairman welcomed Ali Al Hashimi as a full voting member of the CUC.

11.
Next meeting:
The next meeting is on 14 April 2009. The time of the meeting is to be determined. 
Meeting closed at 4pm
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