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Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts 

 

In the Name of Allah Most Gracious Most Merciful 

 

 

 

In Name of His Highness Sheikh Mohammed 

bin Rashid Al Maktoum, Ruler of Dubai 

 
 

 

 

In the session held in Dubai Courts building, Chief 

Justice Meeting room, on Thursday 19
th
 September 

2019. 

 
Presided by Counselor Justice/ Fatihah 

Mahmood Qora, Acting Chairman of the 

Judicial Tribunal for Dubai Courts and Dubai 

International Financial Center Courts;  
 

and membered by Counselor/ Zaki Bin Azmi, Chief 

Justice of Dubai International Financial Center 

Courts; 

 

Counselor/ Khalifa Rashid bin Dimas, The 

Secretary-general of the Judicial Council; 

 

Counselor/ Essa Mohammad Sharif, Chief Justice, 

of the Appeal Court;  
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Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts 

Counselor/ Omar Juma Al Muhairi, Deputy Chief 

Justice of Dubai International Financial Center 

Courts;  

 

Counselor/ Jasim Mohammad Baqer, Chief Justice 

of the First Instance Courts,  

 

Counselor/ Sir Richard Field, Judge of the First 

Instance Court, DIFC - Tribunal Member.  

 

And in the presence of Mr. Abdul Rahim Mubarak 

Al Bolooshi, Rapporteur of the JT.  

 

 

Cassation No. 5 / 2019 (JT) 

 

 

Appellant: Essar Projects Limited 

 

v. 

 

Respondent: McConnell Dowell South East Asia 

Pte Limited 

 

 

Judgment: 

 

Having perused the file and documents and 

 

 -  

59201

 

 

 

 

 

 

 



 

                                                                  
                                                      

 Cassation No. 5/2019 (Judicial Tribunal)  )هيئة( 5/2019الطعن رقم 
 

 

3 / 13 

 

Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts 

after deliberation, the Cassation has satisfied 

the necessary requisites of form and hence it is 

accepted in form. 

 

The relevant facts are as follows: 

 

1. The Appellant, Essar Projects Limited, 

is an off-shore limited liability 

company located in the Jebel Ali Free 

Zone carrying on business in the 

sectors of engineering, procurement 

and construction. 

 

2. The Respondent, McConnell Dowell 

South East Asia Pte Limited, is a 

company incorporated in Singapore 

also carrying on business in the 

engineering and construction sectors. 

 

3. On 5
th

 May 2014, the Appellant 

executed a written contractual deed of 

guarantee and indemnity (“the 

guarantee”). By Clause 2.1 of the 

guarantee the Appellant irrevocably and 

unconditionally guaranteed to the 

Respondent the due and punctual 

performance by Essar Projects 

Singapore Private Limited (“Essar 

Projects Singapore”) of its obligations 

in respect of a Settlement Sum in 

1 
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Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts 

accordance with paragraph 3 of the 

Supplemental Agreement entered into 

between the Respondent and Essar 

Projects Singapore dated 23
rd

 April 

2014 (“the guaranteed obligations”). 

 
4. The guarantee was stamped with the 

Appellant’s official seal and stated that 

it was executed by the Appellant in the 

presence of two of its directors, Mr. 

Alwyn Bowden and Mr. Tapash 

Bhattacharya who both signed the 

document.  

 

5. Clause 12 of the guarantee provided 

that the contract was governed by and 

must be construed according to the law 

applying in Singapore. 

 

6. By Clause 13, the Appellant 

irrevocably: (a) submitted to the non-

exclusive jurisdiction of the courts of 

Singapore (including the courts of 

appeal) with respect to any proceedings 

that may be brought at any time relating 

to the guarantee; and (b) waived any 

objection it may now or in the future 

have to the venue of any proceedings, 

and any claim it may now or in the 

3
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Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts 

future have that any proceedings have 

been brought in an inconvenient forum, 

if that venue falls within clause 13 (a). 

 

7. It is not disputed that Essar Projects 

Singapore failed to perform the 

guaranteed obligations and that as a 

result the Respondent sued the 

Appellant on the guarantee in the 

Singapore Supreme Court. Following 

service on it of the Respondent’s claim, 

the Appellant, through its Singapore 

lawyers, filed a Memorandum of 

Appearance on 22 January 2016. The 

Appellant then claimed that service of 

the claim had to be through diplomatic 

channels and such service was only 

officially completed well over a year 

later on 17 August 2017 as confirmed 

by the UAE Ministry of Foreign 

Affairs. 

 

8. On 14 February 2018, the Respondent’s 

claim on the guarantee was tried by the 

Singapore Supreme Court which in a 

judgment of that date upheld the 

Respondent’s claim (“the Singapore 

Judgment”) and ordered the Appellant 

to pay the Respondent S$2,864,188.24, 

plus interest and legal costs to be 

13
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Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts 

assessed on an indemnity basis. At the 

trial the Appellant did not contend as it 

now does in proceedings in the Dubai  

Court of First Instance that the 

guarantee was not binding because Mr. 

Tapash Bhattacharya did not have 

authority to commit the Appellant to be 

bound by the guarantee’s terms and 

conditions.  

 

9. Common law courts such as the DIFC 

Court and the Singapore Supreme 

Court enforce the judgments of foreign 

courts by issuing a fresh judgment for 

the sums awarded by the foreign court.  

 
10. A Memorandum of Understanding 

(“the MOU”) signed by the Chief 

Justices of the Singapore Supreme 

Court and the DIFC Court on 19 

January 2015 sets out the requirements 

of each court for the recognition of a 

money judgment given by the other 

court. Since both Courts are common 

law courts, the requirements of each 

court for the recognition of the other’s 

judgments are very similar and may be 

stated thus: the judgment to be enforced 

 

9 
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Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts 

must be final or conclusive on the 

merits for a fixed or ascertainable sum 

of money and have been given by a 

court which, according to the conflict 

of laws of the enforcing court, had 

jurisdiction to issue the judgment and 

determine the matter in dispute. 

Included in the circumstances regarded 

as founding jurisdiction are: (i) the 

defendant’s submission to the 

jurisdiction of the foreign court; and/or 

(ii) the defendant’s agreement, before 

commencement of the foreign 

proceedings in respect of those 

proceedings, to submit to the 

jurisdiction of that court.  
 

11. On 18 December 2018, the Respondent 

issued a Claim in the DIFC Court of 

First Instance seeking to enforce the 

Singapore Judgment by obtaining a 

judgment of the DIFC Court for the 

sums ordered to be paid in the 

Singapore Judgment.  

 

12. The DIFC Court allows only limited 

challenges to a foreign judgment that 

satisfies the aforesaid requirements. 

The limited challenges include: (i) that 

1
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Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 
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the judgment was obtained by fraud; 

(ii) the judgment is contrary to the 

public policy of the UAE; and (iii) the 

proceedings were contrary to the 

requirements of natural justice. 

 

13. On 19 February 2019, the Appellant 

applied to the DIFC Court for a 

declaration that that court did not have 

jurisdiction to enforce the Singapore 

judgment by issuing a DIFC Court 

judgment ordering payment of the sums 

ordered to be paid by the Singapore 

Court. This application has not been 

heard. The Appellant failed to set out 

the full and proper basis of the 

application. 

 

14. Next, the Appellant brought a claim in 

the Dubai Court of First Instance (Case 

No. 571 of 2019) against Mr. Tapash 

Bhattacharya and the Respondent 

seeking: (i) a declaration that the 

guarantee is invalid and the Appellant 

is not liable thereunder by reason of 

Mr. Tapash Bhattacharya not having 

had authority to sign the deed of 

guarantee; and (ii) an order setting 

aside the Singapore Judgment.  
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Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts 

 

15. On 3 April 2019, the Appellant filed its 

application to the JT seeking a 

declaration that the Dubai Court rather 

than the DIFC Court should have 

jurisdiction over the dispute between 

the Appellant and the Respondent in 

respect of the enforcement of the 

Singapore Judgment and the validity of 

the guarantee. On 1 May 2019, the 

DIFC Court proceedings were stayed 

pending the determination of the 

Appellant’s application to the JT.  

 

16. In its application to the JT, the 

Appellant contends that the DIFC Court 

has no jurisdiction to determine the 

Respondent’s claim to enforce the 

Singapore Judgment.  The Appellant 

further argues that pursuant to Article 

85 of the Cabinet Decision No. 57 of 

2018 on the Issuance of the Regulations 

of Civil Procedures Law, the Execution 

Judge of the Dubai Courts has the 

jurisdiction over the execution of 

foreign judgments. 

 
17. The Respondent contends that under 

Article 5(A) (1) (e) and Articles 7 (6) of 

15 32019
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Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts 

the Judicial Authority Law (Law No. 

12 of 2004) (as amended) and Article 

24(1)(a) of the DIFC Court Law of the 

DIFC Court (Law No. 10 of 2004), the 

DIFC Court undoubtedly has 

jurisdiction to recognise and enforce 

the Singapore Judgment by issuing a 

DIFC Court Judgment that can then be 

enforced in the DIFC and/or in Dubai 

upon an execution request being made 

to the Dubai Execution Judge to 

enforce the Singapore Judgment. This 

contention is strongly supported by the 

decision of the DIFC Court of Appeal 

in DNB Bank ASA v Gulf Eyadah 

Corporation and Gulf Holdings PJSC 

[2015] DIFC CA 007. 

 
                             Decision 

 

 

18. By the guarantee, the Appellant 

solemnly agreed that the guarantee 

should be governed by the law of 

Singapore and the Appellant submitted 

176
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Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts 

to the jurisdiction of the Courts of 

Singapore in respect of any proceedings 

that may be brought at any time on the 

guarantee. When sued on the guarantee 

in the Singapore Supreme Court, the 

Appellant dragged the claim out by 

insisting on service through diplomatic 

channels and at the eventual trial 

abstained from contending that the 

guarantee was invalid because Mr 

Tapash Bhattacharya lacked authority 

to sign it on the Appellant’s behalf, as it 

now seeks to claim in the Dubai Court. 

It can therefore be seen that by bringing 

its claim in the Dubai court and making 

this application to the JT the Appellant 

is cynically and discreditably 

attempting to escape its undoubted 

obligations under the Singapore 

judgment and is thereby abusing the 

process of the JT as established in 

Decree 19 of 2016.  

 

19. The application is misconceived 

because: 
 

(1) The DIFC Court has not yet ruled on 

the Appellant’s challenge to its 

jurisdiction to enforce the Singapore 

Judgment and therefore it is premature 

192016 
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Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts 

to conclude finally that there is a 

conflict of jurisdiction between the 

DIFC Court and the Dubai Court. 

 

(2) On the particular facts of this case, 

including in particular the Appellant’s 

agreement that the guarantee is 

governed by Singapore Law, the 

Appellant’s submission to the 

jurisdiction of the Singapore Courts in 

respect of the guarantee, and the 

MOU, it cannot be said that the Courts 

of Dubai have general jurisdiction 

over the parties which take 

precedence over the jurisdiction of the 

DIFC Court. 

 
(3) The Appellant’s claim in the Dubai 

Court is a long way from being heard, 

whereas the proceedings in the DIFC 

Court have progressed and will 

conclude speedily if the stay is lifted 

because the jurisdiction challenge can 

be heard quickly (it is a short point) 

and if the challenge is rejected the 

decision whether to enforce the 

Singapore judgment will also be 

decided quickly given the limited 
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Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts 

grounds for challenging a foreign 

money judgment issued by a court of 

competent jurisdiction. 

 

(4) Accordingly, the case that the 

proceedings in the DIFC Court should 

be left to take their course is 

overwhelming. 

 

 

The Judicial Tribunal decides: 

 

 

(1) The cassation is dismissed. 

 

(2) The stay imposed on the DIFC 

Court’s proceedings is discharged. 

 

(3) The Appellant must pay the Judicial 

Tribunal fees and the Respondent’s 

costs. 

 

(4) The deposit is forfeited. 
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