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Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts 

 
In the Name of Allah Most Gracious Most Merciful 

 

 

 

In Name of His Highness Sheikh Mohammed 

bin Rashid Al Maktoum, Ruler of Dubai 

 
 

 

 

In the session held in Dubai Courts building, Chief 

Justice Meeting room, on Thursday 19
th
 September 

2019. 

 
Presided by Counselor Justice/ Fatihah 

Mahmood Qora, Acting Chairman of the 

Judicial Tribunal for Dubai Courts and Dubai 

International Financial Center Courts;  
 

and membered by Counselor/ Zaki Bin Azmi, Chief 

Justice of Dubai International Financial Center 

Courts; 

 

Counselor/ Khalifa Rashid bin Dimas, The 

Secretary-general of the Judicial Council; 

 

Counselor/ Essa Mohammad Sharif, Chief Justice, 

of the Appeal Court;  

 

Counselor/ Omar Juma Al Muhairi, Deputy Chief 
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Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts 

Justice of Dubai International Financial Center 

Courts;  

 

Counselor/ Jasim Mohammad Baqer, Chief Justice 

of the First Instance Courts,  

 

Counselor/ Sir Richard Field, Judge of the First 

Instance Court, DIFC - Tribunal Member.  

 

And in the presence of Mr. Abdul Rahim Mubarak 

Al Bolooshi, Rapporteur of the JT.  

 

 

Cassation No. 7 / 2019 (JT) 

 

 

 

Appellant: Anand Narain Kapoor 

 

v. 

 

Respondent: Barclays Bank PLC 

 

 

Judgment: 

 
1. Having reviewed the documents 

included in the court file, and after 

deliberation, it is determined that 

the application has satisfied the 

necessary requirements and hence has been 
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Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts 

accepted for adjudication. 

 

2. A brief overview is as follows: the 

Appellant filed the present case before the 

Joint Judicial Tribunal (the “JT Application”) 

seeking the Dubai Courts to assume 

jurisdiction to hear the dispute between the 

Appellant and the Respondent under Case No. 

789/2019 before the Dubai Commercial 

Plenary Court, and seeking that DIFC Court of 

First Instance proceedings under Case No. 

CFI-030-2018 be suspended whilst the JT 

determines an alleged conflict of 

jurisdiction.  The appellant contends that the 

DIFC Courts were not the competent to hear 

this case because the respondent lacks the 

requisite juristic personality. The Respondent 

contends that the DIFC Courts are the 

appropriate forum for which to hear this case. 

Both cases are still pending before the 

respective Courts. To date, no judgment has 

been handed down by either Court. 

  

3. The relevant facts are summarized 

below. Details provided here offer a succinct 

overview with numerous omissions; a 

reference solely to facts pertinent to the issue 

of jurisdiction, not a comprehensive contextual 

background to the case.  
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Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts 

4. The dispute arises from events in 2017, 

when the Companies failed to make the agreed 

repayments set out in an Option Facility 

Agreement (the “Facility Agreement”) which 

the Respondent entered into with the following 

three companies; i) Onesto Trading LLC; ii) 

Midcom FZE; and iii) Onesto FZE (also 

known to be trading under the name Smart 

Logistics Services FZE) (referred to 

collectively as the “Companies”). On 2 

September 2015, the Appellant entered into a 

Deed of Guarantee and Indemnity with the 

Respondent (the “Guarantee Agreement”.) 

  

5. On 3 May 2017, there was an overdue 

amount of USD 14,970,502.50. Henceforth the 

Respondent sent the Companies a formal 

written demand letter (the “Demand Letter”) 

requesting the outstanding amount, (together 

with the interest as at that stage) within seven 

calendar days from the date the Demand Letter. 

As the Companies did not make payment, on 

15 May 2017 the Respondent sent a further 

letter of Demand. 

 

6. After some discussions, a Settlement 

Agreement between the Companies and the 

Respondent was reached. Correspondingly, 

both on 16 July 2017 and 28 August 2017, the 

Companies made loan repayments each of 

4 2017
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Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts 

AED 1 million, i.e. 2 million in total towards 

the outstanding balance. The outstanding 

balance was a reduced sum, as per the 

Settlement Agreement, which provided for part 

repayment in instalments. However, after 

August 2017, the Companies failed to make 

any further payments towards the amount due, 

which currently stands at USD 15,870,444.06. 

 

7. On 9 May 2018, the Respondent filed 

case number CFI-030-2018 against the 

Appellant before the DIFC Courts, an 

application which sought to recover the total 

outstanding amount. 

 

8. It is notable at this point that the 

Appellant participated in proceedings, and 

indeed did so for over 12 months. Throughout, 

the Appellant showed no challenge to the 

jurisdiction of the DIFC Courts to hear this 

case. Although he did refer to a potential 

jurisdictional issue in his submission, no 

formal application was ever lodged. 

 

9. Thereafter, on 1 May 2019 the 

Appellant brought Dubai Court proceedings 

with a demand in the sum of AED 5 million, 

(inclusive of damages) which they allege the 

Demand Letter sent by the Respondent 

2

2017

15,870,444.06
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Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts 

requesting payment from the Appellant was 

unlawful. On their account, no sums are due to 

the Respondent from the Companies nor from 

the Respondent, as guarantor.    

 

 

10. The DIFC Courts listed proceedings for 

a three-day hearing to commence on 19 May 

2019.On the eve of the Hearing, the Appellant 

made the JJT Application and the DIFC Courts 

had not choice other than to stay proceedings 

pending the outcome of the JT Application, for 

which the Appellant was ordered to pay costs.  

 

11. Aforementioned, to date, both cases are 

still pending in the DIFC Courts and the Dubai 

Courts. No judgement has been handed down 

by either Court.  

 
12. Turning now to the arguments put forth 

for the alleged conflict of jurisdiction between 

DIFC Courts and Dubai Courts, the Appellant 

argues there is a clear conflict of jurisdiction as 

per Dubai Decree 19 of 2016. The Appellant 

asserts that the Dubai Courts are the 

appropriate forum as the DIFC Courts cannot 

determine the Petitioner’s liability until a 

determination is made by the Dubai Courts, 

and moreover the DIFC Courts cannot 
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Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts 

determine the quantum of liability purportedly 

owed to the Respondent.  

 

13.  The Respondent maintains their 

position, which was  the same throughout; that  

DIFC Courts remain the correct forum, well-

equipped to hear the dispute; that the parties 

have expressly agreed in writing that any 

dispute would be heard by the DIFC Courts; 

and that Appellant has been partaking in 

proceedings since May 2018 with no previous 

objection to the jurisdiction of the DIFC.  

 

 

14. Part 20 of the Guarantee states:  

  

 

20.1 Subject to Clause 20.3 below the DIFC Courts have 

exclusive jurisdiction to settle any dispute arising from 

or connected with this Guarantee (including a dispute 

regarding the existence, validity, or termination of this 

Guarantee or relating to any non-contractual or other 

obligation arising out of or in connection with this 

Guarantee) or the consequences of its nullity (a 

“Dispute”), 

 

20.2 Both parties irrevocably submit to the jurisdiction 

of the DIFC Courts, and waive any objection they may 
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Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts 

have to any Dispute being heard in the DIFC Courts on 

the grounds that it is an inconvenient forum (forum non 

conveniens)  

 

 

15. In our assessment of the alleged dispute 

in jurisdiction this Tribunal observes three 

particularly pertinent facts in this case.  
 

 

16. Firstly, the Appellant explicitly agreed 

to the jurisdiction of the DIFC as forum 

conveniens for any potential dispute. The 

Guarantee Agreement clearly details at 20.1-

20.3 that the DIFC have ‘exclusive jurisdiction 

to settle any dispute arising from or connected 

with this Guarantee’; and that ‘parties 

irrevocably submit to the jurisdiction of the 

DIFC Courts and waive any objection they 

may have to a Dispute being heard in the DIFC 

Courts on the grounds that it is an inconvenient 

forum (forum non conveniens)’.  

 

17. This is consistent with Article 31(5) of 

the UAE Procedure Code which permitted the 

Appellant and Respondent to lawfully consent 

to the jurisdiction of a specific Court in the 

Emirates, including DIFC Courts, and they did 

 

 

15 
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Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts 

indeed choose the exclusive jurisdiction of the 

DIFC Courts. From the very onset, and indeed 

throughout, the Guarantee Agreement refers to 

the DIFC Court. The construction of the 

contract leaves no shadow of doubt that at the 

time of signing, the Appellant was willing not 

only to accept the jurisdiction of the DIFC but 

willing to waive any future objection they may 

have on grounds of forum non conveniens. 

 

18. Secondly, the Appellant willingly 

submitted to the jurisdiction of the DIFC 

Courts via active participation in the 

proceedings. The Appellant lodged a case 

management information sheet on the Court 

file on 16 July 2018, and indeed for over 12 

months failed to properly challenge the 

jurisdiction of the DIFC Courts. The correct 

channel is outlined in part 12 of the rules of the 

DIFC Courts (the “RDC”) notably RDC 12.4. 

There were no impediments preventing the 

Appellant from pursuing this course of action 

within the permitted time period, and yet the 

Appellant failed to lodge their objection to the 

DIFC Courts’ jurisdiction in accordance with 

Court rules. 
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Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts 

 

19. Thirdly, by virtue of the nature of both 

sets of proceedings, the specific and limited 

requirements of Article 4 of Dubai Decree No. 

19/2016 have not been met. The subject matter 

of the disputes is not the same; whilst the 

Respondent’s case before the DIFC pertains to 

the Guarantee Facility, the Petitioners case for 

damages pertains to the Demand Letter 

allegedly having been sent in bad faith. As per 

4.6 of the Respondent’s submissions, the CFI-

030-2018 case pertains to the enforcement of 

the Guarantee Agreement:  

 

‘The Guarantee is a separate independent 

agreement. The Applicant [i.e. Petitioner] had 

taken in accordance with the Guarantee an 

obligation “that whenever the [Companies do] 

pay any amount when due under or in 

connection with the banking Facilities, the 

Guarantor shall immediately on demand pay 

that amount as if it was the primary 

obligator.” Therefore, need not make a claim 

against the Companies. Under the Guarantee, 

the Applicant is liable to reimburse the 

amounts to the Respondent in the event that the 

amounts are not paid by the Companies’. 
 

 

20. The Guarantee Agreement clearly states 

19 
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Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts 

at 1.1: ‘In consideration of Barclays providing 

or continuing to provide Banking Facilities to 

the Customer, the Guarantor irrevocably and 

unconditionally:  

 

 
i) guarantees to Barclays the punctual 

performance of the Customer of each and every 

obligation and liability the Customer may now or 

hereafter have to Barclays in whatever currency 

denominated whether due, owing, deliverable, or 

incurred from time to time, (whether present or future, 

actual or contingent, solely or jointly with one or more 

persons, several or otherwise) in connection with the 

banking Facilities (the “Liabilities”); and 

 

ii) undertakes to Barclays that whenever the 

Customer does not pay any amount when due under or 

in connection with the Banking Facilities (the 

“Liabilities”); and  

 

iii) agrees with Barclays that if any obligation 

guaranteed by it is, or becomes, unenforceable, invalid 

or illegal, it will. As an independent and primary 

obligation, indemnify Barclays immediately on demand 

against costs, loss or liability it incurs as a result of the 

Customer not paying any amount which would, but for 

1.1
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Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts 

such enforceability, invalidity or illegality have been 

payable by [the] connection with the Banking Facilities 

on the date when it would have been due. The amount 

payable by the Guarantor under the indemnity will not 

exceed the amount it would have had to pay under the 

Clause […] if the amount claimed had been recoverable 

on the basis of a guarantee.  

 

21. Notably, there is no claim before the DIFC 

Court under the Facility Agreement, and 

likewise no claim has been made against the 

Companies before the DIFC Courts. As the 

cases are different and indeed no judgments 

have been handed down by either Court, there 

is in fact no real contest or conflict of 

jurisdiction in any event. Such argument has 

been rightly put forth by the Respondent in 

their submissions (at 4.8). 

  

22. Pursuant to the abovementioned three 

pertinent points, the Appellant’s case fails.  

 

23. This Tribunal finds that the Appellant has 

originally submitted to the jurisdiction of the 

21 
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Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts 

DIFC Courts as is crystal clear from the opt-in 

clause, and then actively participated in 

proceedings or over a year. To now attempt a 

volte-face [i.e. turn around/change direction] 

by alleging forums non conveniens, (and 

indeed expressly waived the right to do so via 

20.2 of the Guarantee Agreement), is wrong, 

and the Appellant should be pay the case costs. 

 

26. For the above-mentioned reasons, the 

Tribunal finds this case should be entertained 

exclusively by the DIFC Courts. Henceforth, 

the cassation shall be dismissed, and 

proceedings must continue at DIFC Courts. 

This Tribunal decides the following: 

 

 

i. The cassation is dismissed. 

 

ii. To the DIFC Courts is found to be 

20.2
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Counselor Justice/ Fatihah Mahmood Qora,  

Acting Chairman of the Judicial Tribunal for 

Dubai Courts and DIFC Courts 

the appropriate forum; and as such 

CFI-030-2018 must continue 

immediately;  

 

iii. The Dubai Courts must cease from 

entertaining this case No. 789/2019; 

 

iv. The Appellant must pay fees in the 

case, and the deposit is forfeited. 
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