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In Name of His Highness Sheikh Mohammed
bin Rashid Al Maktoum, Ruler of Dubai

In the session held in Dubai Courts building, Chief
Justice Meeting room, on Wednesday 11"
December 2019.

Presided by Counselor Justice/ Fatihah
Mahmood Qora, Acting Chairman of the
Judicial Tribunal for Dubai Courts and Dubai
International Financial Center Courts;

and membered by Counselor/ Zaki Bin Azmi, Chief
Justice of Dubai International Financial Center
Courts;

Counselor/ Khalifa Rashid bin Dimas, The

Secretary-general of the Judicial Council;

Counselor/ Essa Mohammad Sharif, Chief Justice,
of the Appeal Court;

Counselor/ Omar Juma Al Muhairi, Deputy Chief
Justice of Dubai International Financial Center
Courts;

Counselor/ Jasim Mohammad Bager, Chief Justice
of the First Instance Courts,
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Counselor/ Sir Richard Field, Judge of the First
Instance Court, DIFC - Tribunal Member.

And in the presence of Mr. Abdul Rahim Mubarak
Al Bolooshi, Rapporteur of the JT.

Cassation No. 8 /2019 (JT)

Appellant: AL TAENA: AF CONSTRUCTION
COMPANY LLC (FORMERLY AL FUTTAIM
CARILLION - ABUDHABI LLC)

V.

Respondent: POWER TRANSMISSION
GULF

Judgment:

1. Having reviewed the documents and after

deliberation, it is determined that
the application has satisfied the
necessary requirements.

2. A brief overview is as follows: The

Appellant filed an application to the
Judicial Tribunal on 29/5/2019 requesting
the determination of the Dubai Courts to
consider and settle the dispute among them
and the respondent in the case No. 13/2019
Dubai Appeal and Case No. ARB-009-
2019 filed by the Respondent against it
before the DIFC Court to approve the
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arbitration award. Detailing it, the
appellant said that it is a limited liability
company licensed in the Emirate of Abu
Dhabi, it made a subcontract with the
respondent, which is also licensed in the
Emirate of Abu Dhabi. As per the sub-
contract dated 14-02-2011, it has to carry
out the supply, manufacture, installation,
operation and testing of mechanical and
electrical works and plumbing for the
project of New York University in Abu
Dhabi. The contract included an arbitration
clause to resolve the dispute between the
parties by a single arbitrator that the
arbitration is done in the Emirate of Abu
Dhabi, according to the rules of the Abu
Dhabi Center for Commercial Conciliation
and Arbitration.

In  August, the  above-mentioned
agreement was amended, specifically the
Arbitration  Clause, which explicitly
stipulated the agreement of the appellant
and the respondent on transfer of the
arbitration jurisdiction from Abu Dhabi
Commercial Conciliation and Arbitration
Center to the jurisdiction of the DIFC
Avrbitration Center - London International
Court of Arbitration. A period of six
months has been specified to complete the
arbitration by a panel of three arbitrators.

4. As a result of the arbitration proceedings,
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the DIFC Arbitration Center - London
International Court of Arbitration has
issued an arbitration award in Arbitration
Case No. 16068 DL on 15 March 2019 in
favor of the respondent, which in turn filed
the ratification case No. ARB-009-2019
before DIFC Courts requesting the
ratification of the arbitration award and its
execution.

. The Appellant filed the lawsuit No.
13/2019 for invalidity of the arbitration
award and the arbitration condition before
the Dubai Courts. It also stated that the
arbitration proceedings took place in the
GA Oasis Beach Tower in Dubai Marina,
an area outside the spatial jurisdiction of
the Center and subject to the jurisdiction
of the Dubai Courts. Thus, the Dubai
Financial Center Courts are not competent
to deal with any dispute related to the
above-mentioned agreement and Dubai
Courts have the exclusive jurisdiction to
look into it.

. The respondent has been notified legally
and it submitted a memorandum of
defense on time and asked at the end of the
appeal to reject the appeal and issue the
ruling for the jurisdiction of the DIFC
Courts to consider the dispute. Based on
the fact that the agreement concluded
between the appellant and the respondent
stipulates that the Arbitration Center is the
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DIFC Arbitration Center, London Court
and the Arbitration Law of the DIFC
Arbitration Center No. 1 of 2008 and its
amendments is the mutually agreed and
applicable law. The arbitration procedures
are done in accordance with the rules of
the DIFC Arbitration Center - London
International Arbitration Court. It added
that the text of Article 10 of the agreement
provided for the exclusive jurisdiction of
the courts of the Dubai International
Financial Center to resolve any dispute
that may arise between them related to the
arbitration agreement or its related matters.

. As about the conflict of jurisdiction
between the DIFC Courts and the Dubai
Courts, since it was provided for in Article
5 of the DIFC Courts Law No. 12 of 2004
and as amended by Law No. 16 of 2011,

1- The Court of First Instance shall have
exclusive jurisdiction to hear and
determine:

A) Civil or commercial applications and
claims to which the Center or any of the
Center's bodies, the Center's institutions or
the Center's licensed institutions are a

party.

E) Any application or action that the
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courts have the power to consider under
the Center's laws and regulations.

The Court of First Instance may consider
and decide on civil or commercial
applications and proceedings if it is
submitted to it by written agreement of the
parties, either before or after the dispute
has occurred, provided that such
agreement shall be by a clear and explicit
provision.

It had been proved from the agreement
concluded between the appellant and the
respondent that they agreed that in the
event that the parties are unable to resolve
any dispute that may arise between them,
it shall be referred for final resolution
through  arbitration by the DIFC
Arbitration Center - London Court of
International Arbitration as per its rules
and the Arbitration Law issued and in
force in the DIFC, which was not denied
by the appellant, and this is what has been
confirmed by the Arbitration Authority in
its judgment of 15 March 2019 in the
arbitral case subject of dispute, thus, the
DIFC Courts are competent to hear any
application or case related to the arbitral
award whether by ratification or annulling
according to the provisions of the
Arbitration Center of Dubai International
Financial Law No. 1 of 2008 and its
amendments.
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9.

10.

Although the DIFC and the DIFC
Arbitration Center - London International
Arbitration Tribunal are separate entities,
the DIFC Arbitration
established institution in the DIFC, and
therefore pursuant to Article 5, paragraph
1 / a above, the DIFC Court shall be
the
aforementioned arbitration award and not
the Dubai Court.

Center is an

responsible for monitoring

It is not without prejudice to the statement
by the Appellant that the arbitration
proceedings took place at the GA Oasis
Beach Tower in the Dubai Marina area,
which is outside the spatial jurisdiction of
the DIFC Courts Center and comes under
the jurisdiction of the Dubai Courts as the
holder of the general jurisdiction. As, the
article 16, paragraph 2, of the Arbitration
Rules of the DIFC Arbitration Center -
London Court of International Arbitration
provides that the arbitral tribunal may hold
its meetings and hearings at any
geographical location at its discretion and,
if it is a different place from the place of
arbitration, the arbitration shall be
considered as arbitration held at
Arbitration Center and any arbitration
award issued shall be considered as if it
was issued arbitration center. In effect, the
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arbitral tribunal may hold its sessions at
any place it deems appropriate and the
arbitration shall be considered to be held at
the headquarters of the DIFC Arbitration
Center - the London International
Arbitration Court and it is the Dubai
International Financial Center. Therefore,
for the above reasons, the appeal shall be
rejected and the jurisdiction of the courts
of the DIFC is ruled. The judiciary simply
confines itself with the reasons given for
its judgment without addressing the rest of
the appeal.

This  Judicial Tribunal decides the
following:

1. The cassation is dismissed.

2. DIFC Courts are competent to hear the
case.

3. Dubai Courts must cease from
entertaining this Case.

4. The Appellant must pay the expenses
and two thousand dirhams the lawyer's
fees.
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